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FOREWORD 


180 Dundas Street West 
22nd Floor 

Toronto Ontario 

M5G 1Z8 ; 


The Commission on Freedom of Information and Individual Privacy was 

established by the government of Ontario in March, 1977, to "study and 
report to the Attorney General of Ontario on ways and means to improve 
the public information policies and relevant legislation and procedures 


of the government of Ontario, and to examine: 


1. Public information practices of other jurisdictions 
in order to consider possible changes which are 
compatible with the parliamentary traditions of the 
government of Ontario and complementary to the 
mechanisms that presently exist for the protection 
of the rights of individuals; 


ies The individual's right of access and appeal in 
relation to the use of government information; 


3. The categories of government information which 


should be treated as confidential in order to protect 


the public interest; 


4, The effectiveness of present procedures for the 


dissemination of government information to the public; 


5. The protection of individual privacy and the right of 
recourse in regard to the use of government records." 


To the best of our knowledge it is the only Commission of its kind whose 
mandate embraces both freedom of information and individual privacy. 

The views of the public were embodied in the briefs submitted and in the 
series of hearings held in ten communities, and covering both Northern 


and Southern Ontario. 
hearings, widely separated in time, were held in Toronto. 


In response to public demand, three sets of 


(iv) 


The views of the scholars and experts in the field are to be found in 
the present series of research reports of which this is number 9. 
These, together with the briefs submitted, constitute the backbone of 
our findings: the stuff out of which our Report will be made. Many 
of these stand in their own right as documents of importance to this 
field of study; hence our decision to publish them immediately. 


It is our confident expectation that they will be received by the 
interested public with the same interest and enthusiasm they generated 
in us. Many tackle problem areas never before explored in the context 
of freedom of information and individual privacy in Canada. Many 
turn up facts, acts, policies amd procedures hitherto unknown to the 
general public. 


In short, we feel that the Commission has done itself and the province 
a good turn in having these matters looked into and that we therefore 

have an obligation in the name of freedom of information to make them 

available to all who care to read then. 


It goes without saying that the views expressed are those of the 
authors concerned; none of whom speak for the Commission. 


D. C. Williams 
Chaimmnan 
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PREFACE 


The Commission's terms of reference require it to make recommendations 
with respect to "the categories of government information which should 
be treated as confidential in order to protect the public interest". 
This aspect of its assignment raises a number of intriguing and very 
difficult questions. One of the most perplexing of these relates to 

the question of access to documents created in the process of 
formulating government policy, such as draft legislation and regulations, 
Cabinet documents, internal memoranda, task force reports, etc. In 

this context, the competing interests of the need for confidentiality 
and the desirability of access can both claim a substantial measure of 
public interest in their support. Some observers feel it is essential 
that the government of the day be permitted to conduct its policy- 
making function behind closed doors. Others feel equally as strongly 
that greater openness in this most vital function of government would 

be in the public interest, either as a matter of facilitating greater 
accountability with respect to government policy-making or, alternatively, 
as a device for promoting greater public participation in policy-making 
processes. 


These problems will be canvassed in a general way in a research study 
currently being undertaken by members of the Commission's research team. 
The present paper by Professor Mullan very usefully considers one aspect 
of this problem —- the degree to which access should be given to policy 
material in the form of proposals for general policies or "rules" to be 
adopted by government and its agencies in the course of fulfilling 

their statutory responsibilities. 


Every student of modern government appreciates that it is neither 
possible nor desirable for the legislature to formulate laws in 
sutficient detail to translate broad public policies into rules 
sufficiently specific to govern all instances of the application of a 
particular policy. To take a simple illustration, let us assume that 
the legislature has enacted a statute which has as its objective the 
protection of the natural environment. It is very likely that a ministry 
of the government or an agency established by the statute would be 
granted a statutory mandate to take concrete action to protect the 
environment. Further, the statute might create a number of offences 
designed to discourage or prevent pollution of the environment. It 
might stipulate, for example, that "no one shall discharge a contaminant 
into the natural environment". In turn, the ministry or agency, staffed 
by experts in environmental problems, might be expressly given a power 
under the statute to establish "emission control" standards which would 
elaborate the general standard of conduct proscribed by the statute. 


A number of questions may be asked with respect to this standard-setting 
process. Should proposals for such standards be made available to the 
public prior to the time of their formal adoption by the agency? Should 
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interested parties have an opportunity to comment on the proposals? 
Would these questions be answered differently if the standards in 
question were required to be approved by Cabinet, or were required to 
be promulgated as regulations under the governing statute? Would 
different considerations arise if the proposed standards would not be 
binding in a strict legal sense but would be used by the agency, aS a 
matter of practice, as a guideline for determining when to grant, let 
us say, a licence or approval of some kind? 


Problems such as these have been addressed in the American experience 
by the adoption of so-called "rule-making" procedures which require, in 
essence, prior publication of proposed rules and an opportunity for 
interested parties to submit their comments to the agency in question. 
Professor Mullan has carefully analyzed this American experience and 
suggests in his paper that there are lessons which we in Ontario can 
draw fram sie, 


Rule-making practices and the legal regulation thereof are topics of 
increasing interest and familiarity for lawyers, especially for those 
whose area Of expertise is constitutional and administrative law. 
Others may find the subject a somewhat daunting one, however, and in 
order to provide an introduction to the subject for non-specialists, 
Professor Mullan has very helpfully prepared, at the Commission's 
request, an abstract of the paper which summarizes its main features. 
The abstract is reproduced at pages 1 to 13 within. 


Professor Mullan is a Professor of Law at the Faculty of Law at Queen's 
University, who has published extensively on administrative law 
subjects. His many journal articles and monographs include 
Administrative Law (1973) and The Federal Court Act: A Study of the 
Court's Administrative Law Jurisdiction (1977). 


The Commission has resolved to make available to the Pub LIC# its 
background research papers in the hope that they might stimulate public 
discussion. Those who wish to communicate their views in writing to 
the Commission are invited to address their comments to: Registrar, 
Commission on Freedom of Information and Individual Privacy, 22nd’ Floor, 
180 Dundas Street West, Toronto, Ontario M5G 128. 


It should be emphasized that the views expressed in this paper are 
those of the author, and that they deal with questions on which the 
Commission has not yet reached a final conclusion. 


Particulars of other research papers published to date by the Commission 
are to be found on page 232. 


John D. McCamus 
Director of Research 
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ABSTRACT 


One of the prominent features of government at the federal level in 
the United States is the obligation imposed on agencies and government 
departments by section 553 of the Administrative Procedure Act to give 
advance notice of intention to make subordinate legislation and an 
Opportunity for the public to comment on it. This "notice and 
comment" procedure was created in 1946 and has since been paralleled 
in over half the States. Unlike a similar provision in force in the 
United Kingdom from 1893 to 1946, its impact on the conduct of 
government has been highly significant. The British statute was more 
honoured in the breach than in its observance. The United States 
provision has become a cornerstone of the whole administrative process. 
Indeed, this growth in significance has been increasingly marked as 
more and more agency and department activity shifts from the 
development of rules and policies on an ad hoc basis or in the context 
of individual adjudications to advance rule and subordinate 
legislation-making. It has also been spurred on in many instances by 
the Congress imposing more onerous procedural requirements than those 
established by section 553 and also by the federal courts which on 
occasion have not only engrafted further procedural requirements onto 
section 553 but have also compelled rule-making and, when the proposed 
rules and policies have "a substantial impact", even called for the 
following of section 553 procedures in situations specifically 
exempted by the section. The agencies and departments themselves have 


also shown a willingness to move beyond section 553 both in the sense 


of adopting voluntarily more onerous procedures and in using "notice 


and comment" in exempted situations. 


At present there is no Canadian parallel either federally or in any 
of the provinces to the general obligation to encourage public 
participation in rule-making created by section 553. On two prominent 
occasions the possibility was raised and rejected, in one instance 
quite categorically. The Ontario Government's Royal Commission 
Inquiry into Civil Rights ("the McRuer Commission") handed down its 
first report in 1968 and there expressed the strong opinion that such 
procedures were not needed in this province. The Report instanced the 
failure of the British legislation, pointed to the existence in the 
province of a well-accepted system of informal advance consultation 
and expressed concern about the potential costs and delays of enacting 


a general statutory requirement for "notice and comment" procedures. 


Federally, a year later the Third sRepor lol Cie opec ta Cana ece On 
Statutory Instruments ("the MacGuigan Committee") also rejected calls 


for a provision after the American model. However, this Committee was 
not nearly so opposed to the idea of formal "notice and comment" 
requirements as the McRuer Commission had been. The difficulty it saw 
was the inappropriateness of a general requirement. In some 
situations, "notice and comment" might be desirable. In others, it 
might be too inefficient or totally unnecessary and finding no clear 
way Of expressing these concerns in the form of statutory exceptions, 


the Committee reconmended against a general requirement. However, it 


did express the view that in future the drafters of legislation 
should always consider the possibility of imposing a "notice and 
comment" requirement when creating authority to make subordinate 


legislation. 


Since 1969, things have not stood still in this area. Unlike the 
Situation in the United States, the courts in Canada have not been an 
agency of reform, save that in the relatively narrow field of highly 
individualized municipal by-laws (e.g. "spot zoning") they have upheld 
the right of those directly affected to certain procedural protections 
before the by-law is made, though generally they have adhered to the 
Old rubric that subordinate "legislative" functions do not carry with 
them any procedural obligations. While not too much has come out of 
the courts, the legislatures and the agencies and departments 
themselves have been far more active. This is most notably true of 
the federal level in Canada. However, particularly in the last 

twelve months or so, there are many signs that the province of Ontario 


is picking up the federal lead. 


Even before the MacGuigan Committee reported in 1969, at least two 
federal statutes provided for "notice and comment"-type procedures 
and since that time the number of such provisions has increased 
dramatically. Indeed, in a number of important Bills presently before 
the federal Parliament, there are "notice and comment" requirements. 
At the agency and department level there has also been a lot of 


activity. The Canadian Radio-Television Telecommunications Commission 


has been the major example. In relation to both its broadcasting and 
telecommunications jurisdiction, it has held frequent public hearings 
and afforded opportunity for comment on proposed policies and 
procedures. Other major federal boards, such as the Canadian 
Transport Commission and the National Energy Board, have followed 
Suit. Also, a perusal of recent issues of the Canada Gazette reveals 
government departments frequently advertizing proposed regulations and 


giving those interested an opportunity to comment. 


In Ontario, the legislature has not shown quite the same initiative 

as the federal Parliament though in Bill 70, a proposed comprehensive 
Statute on occupational health hazards presently before the 
legislative Assembly, there is a requirement of "notice and comment" 
in relation to the designation of toxic substances. WVqntser wha wy ele 
does no more than confirm the present six-month-old practice of the 
Ministry of Labour which has been giving advance notice in the Ontario 
Gazette of and an opportunity to comment on regulations governing 
substances which are occupational health hazards. Also, early in 1979, 
a proposed new comprehensive set of regulations relating to fire 
safety and control has been advertized in the Ontario Gazette for the 
purposes of giving those interested an Opportunity to comment. At the 
agency level, the Ontario Securities Commission has for some time now 
been advertising in both its Weekly Summary and monthly Bulletin 
proposed changes in its regulations and policies and is already 
engaged in public hearings in relation to regulations to be 


promulgated under the new Securities and Commodity Futures Acts, 


enacted in 1978 and scheduled to be proclaimed in force in the spring 
of this year. Also noteworthy are the current round of public 
hearings being held by the Ontario Energy Board on the issue of the 


pricing of energy in the province. 


The question raised by all of this activity, indicating acceptance of 
the worth of "notice and comment" procedures in some contexts for the 
development of rules and policies, is whether it is now appropriate 
to reconsider the whole question of the general "notice and comment" 
requirement. For a number of reasons it is suggested that the answer 


to that question should be affirmative. 


Of greatest significance is the fact that, despite the hopes and 
aspirations of the McRuer Commission, more and more important 
legislation and policy is being created outside of the parliamentary 
arena under subordinate legislation-making powers conferred by primary 
legislation or under broad mandates for the development of policy 
within jurisdictions conferred by statute. Not only is this 
unavoidable in an era of highly complex government but it is also 
desirable. The legislature has neither the time nor the expertise to 
do everything. However, the limited capacities of the legislature and 
the continued movement of real power into the hands of government 
departments and administrative agencies should not lead to a decrease 
in the democratic and participatory values that characterize the 
development of legislation by the Legislative Assembly. Indeed, there 


should be every endeavour to replicate or replace by adequate 


substitutes the devices of legislative debate and committee 
consideration when legislative power is being exercised by government 
departments and administrative agencies. After the event scrutiny 

of regulations by parliamentary committees is obviously not enough, 
particularly when such committees are mandated to be more concerned 
with form than substance and when the same problems of lack of time 
and expertise, as have led to a diminution of the power of the 
Legislative Assembly itself, are also present. On the other hand, 
adequate advance advertisement of pending rules and policies and an 
opportunity for comment and criticism does provide a context for 


public opinion generally and expert interest particularly to have an 


impact. 


In the United States, little cost benefit analysis appears to have 
been done on the operation of rule-making procedures. However, by 
and large, there is a consensus that the procedures imposed by section 
553 have provided an extremely valuable adjunct to the functioning of 
government. A highly organized lobby has ensured that participation 
is seldom lacking and many agencies have been quick to acknowledge the 
valuable information that the whole process generates. Indeed, the 
thrust of most of the debate in the United States, headed by such 
bodies as the American Bar Association and the august Administrative 
Conference of the United States, a statutory body consisting of: people 
closely involved with the administrative process, has been in the 
direction of movement beyond section 553 of the Administrative 


Procedure Act to more sophisticated procedures for the development of 


rules and policies by agencies. In fact, interestingly, this view is 
shared by the Congressional Committee on Federal Paperwork which in 
its 1978 report on Rulemaking felt that the paper costs of the 
"notice and comment" procedures were more than offset by the saving 
in subsequent paperwork which rules developed without "notice and 
comment" procedures have a propensity to generate. This suggests, 
rather dramatically and in contrast to the McRuer Commission Report, 
that the delay to the regulatory process in having to submit to 
"notice and comment" procedures is in fact more than conpensated for 
subsequently. Better rules emerge and there is less after the event 


Criticism. 


The McRuer Commission's other main argument that the present system of 
informal consultation is adequate can also be answered. Informal 
consultation tends to be limited in its reach and there is no 
guarantee that it involves everyone with an interest in the 
development of particular rules and policies. One of its obvious 
dangers is regulatory capture; the domination of the department or 
agency by the "industry" regulated or a segment thereof when that 
industry or a segment is the major participant in the consultative 
process. Indeed, there is a body of evidence that regulated groups in 
Canada are not nearly so sanguine as the McRuer Commission was about 
the efficacy of departmental and agency informal consultative 
practices. The voluntary adoption of "notice and comment" procedures 


by a number of agencies, both federal and provincial, also suggests 


increasing disenchantment on their part with the almost inevitably 


haphazard nature of informal techniques. 


Of course, formalizing the process by the imposition of a "notice 

and comment" procedure does not guarantee more extensive consultation 
not does it necessarily ensure against regulatory capture. However, 
it does have the undeniable merit of opening up the process to much 
closer public scrutiny and that in itself has a tendency to reduce 
abuses. To this extent, there are clear connections between "notice 
and comment" procedures and freedom of information proposals. Without 
the chance to use it effectively, public access to the processes and 
information of government does not mean very much. A "notice and 
comment" procedure is clearly far more effective in this respect than 
spasmodic opportunities for electoral choice or after the event 
criticism of rules and policies. Moreover, there are sufficient 
analogies between the role of lobbyists in Canada and the United 
States to suggest that any "notice and comment" process will not fail 
through want of participants. There is also some merit in linking 
proposals for the adoption of "notice and comment" procedures with 

the case for greater public funding of public interest groups involved 
in the regulatory process so that such groups will not be too over- 


committed to play an effective role. 


The most difficult issue in relation to "notice and comment" 
procedures has to be the argument that the adoption of such a general 


requirement would have the effect of encouraging agencies and 


departments to abandon attempts at the formulation of rules and 
policies and to revert to the development of law on an ad hoc basis 
or in the context of individual adjudications. Some support for 

not acting is also provided by the fact that some agencies and 
departments are already moving in this direction voluntarily. Given 
this fact, it might be said that it is better to allow the procedures 
to develop by gradual accretion than it is to risk an adverse 


reaction by imposing a general requirement at this stage. 


Here, Once again, the United States federal experience provides some 
guidance. .With the exception of the National Labour Relations Board, 
the major federal regulatory agencies have not been deterred by the 
"notice and comment" requirement from developing rules and policies. 
Indeed, this argument, which tended to be made in the United States 
not in relation to the Act itself but with respect to proposals for 
the removal of one of the exceptions to the Act, is not now heard that 
often. For a time, influential commentators were of the view that 
the removal of the "interpretative rule" and "general statement of 
policy" exception to section 553 would cause an undesirable falling 
off in the use of interpretative rules and general statements of 
policy. Now those same commentators have changed their minds on this 


issue. 


Simply leaving development to the individual agencies and departments 
also has its costs and dangers. It would undoubtedly be a long time 


before there was general acceptance of the value of "notice and 
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comment"=type procedures by all departments and agencies. Also, such 
a lengthy process of acceptance would involve the waste of individual 
agency and department consideration and experimentation. If the 
procedure is perceived as being generally worthwhile, much of this 


could be avoided by a simple, legislative statement at this time. 


On balance, I am persuaded by the American federal experience and by 
the need to reduce the participatory vacuum, caused by the creation of 
much law and policy outside of the legislature in government 
departments and semi-independent agencies, that it is time for the 
enactment in the province of Ontario of a general "notice and comment" 
requirement after the basic federal model in the United States. The 
evidence demonstrates that such a process, rather than creating 
additional regulatory inefficiency, has a tendency to encourage the 
development of better rules and policies. At a time when increasing 
attention is being paid to the functioning of the regulatory process 
in this province, such a device should commend itself to those 


concerned with improving our system of government. 


some commentators in the United States have described section 553's 
"notice and comment" procedure as "obsolescent" and there is a 
constant search for improved techniques for ensuring effective and 
efficient participation in the development of rules and policies. 
However, no clear consensus has yet emerged and all proposals still 
accept the basic premise of section 553, namely that proposals to make 


rules should be advertised in advance and there should be an 
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Opportunity to comment at least in writing on those proposals. Also, 
the simpler that the procedures are initially, the greater is the 
chance of their being accepted by the departments and agencies. Here 
again the American experience provides sound evidence of this. 
Indeed, the lack of any clear consensus about how the basic system 
needs to be elaborated suggests that perhaps, beyond the basic 
requirement, increased sophistication should be a matter for 
consideration by either the legislature, the agencies or, possibly, 
the courts on an individual tribunal-by-tribunal basis. One thing is 
also clear. The anxious experimentation with more detailed 
procedures by Congress and the agencies themselves has demonstrated 
that the rule-making process should seldom, if ever, be surrounded by 
all the procedural requirements which attend a court-like adjudication. 
Indeed, there have been some incredible procedural excesses in 
situations where Congress has surrounded rule-making by certain 
agencies with trial-like procedures. The sophistication which is now 
being sought is really a problem of developing procedural techniques 
short of adjudicative-type procedures which will improve the "notice 


and comment" process. 


Accordingly, there seems no need at this time to think of anything 
more for Ontario than the basic mininum prescribed by section 553. 
Of somewhat greater difficulty, however, is whether all of the 
exceptions to section 553 need to be retained in an Ontario statute. 
In the United States, there seems to be general agreement that an 


exception in relation to public property and government contracts 
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should disappear and also that there needs to be a considerable 
contraction of the "foreign policy" exception (in Ontario terms, 
presumably, "interprovincial policy"). On the other side, there is 
also a consensus that there has to be an exception for "good cause" 
Situations, such as emergencies, which the department or agency is 
prepared to justify in writing. This is also found in the Model State 
Act and would obviously be needed in any Ontario statute as would an 
exception in relation to certain purely domestic affairs of government 
departments and agencies. The level of public interest in these matters 
is so obviously low and the quantity of such rules so numerous as to 
make the imposition of a "notice and comment" requirement totally 
inefficient. (On the other hand, there would seem to be no convincing 
reason why such rules should not be published, or at least publicly 


available.) 


Far more controversial is the "interpretative rule" and "general 
statement of policy" exception. Because of the obvious impact of many 
such rules and policies, the fact that they may not be recognized by 
courts of law as legally binding in the strict sense of the word 
scarcely detracts at all from their status as de facto law. Presumably, 
for this reason, the exception is not found in the Model State Act and 
there is considerable advocacy of at least its modification in section 
553 but as yet no clear consensus as to how this is to be achieved. 

In the Model State Act, problem cases in this area are left to be 
handled by the "good cause" exception and it is my sense that this 


should be followed in Ontario. One Only has to look at the nature of 
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the policy statements and interpretative rules developed by a body such 
as the Ontario Securities Commission and the degree of recognition 
those rules and policies are given to realize that their exclusion from 
any "notice and comment" requirement would seriously diminish its 
impact. Finally, there is also a case to be made for eliminating the 
exemption for agency and department procedural rules at least insofar 


as those rules relate to the conduct of proceedings involving the public. 


When the McRuer Conmission reported in 1968 on this issue, its 
negative recommendation was based on the notion that substantive 

rules and policies should not be developed outside the legislature. 
Ten years have proved that that belief not only fails to reflect 
present realities but may be quite undesirable anyway. The Ontario of 
today is far closer to the American system of major policy decisions 
being made through government departments and independent agencies 
than it is to the theoretical Westminster model of parliamentary 
government. Given this fact, it is vitally necessary that 

alternative methods of public participation in government be explored 
thoroughly and urgently. In this light, one important procedure that 
has proven itself both federally and at the state level in the United 
States is the provision to the public of a formal opportunity to 
participate in the development by government departments and agencies 
of rules and policies. Those successes in the United States point 
clearly to the desirability of creating such a "notice and comment" 
procedure in the province of Ontario. The paper that follows develops 


the arguments for this legislative action in greater detail. 
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CHAPTER I 


INTRODUCTION 


The major focus of Canadian discussions about procedural fairness has 
been in the context of what may be termed roughly the statutory 
"adjudicative" process. Where a statutory authority is charged with 
making a decision based on facts peculiar or personal to an individual 
or a group of individuals, when is it appropriate to surround that 
process with certain procedural protections for the benefit of those 
affected substantially by the decision? Moreover, in asking and 
answering this question, distinctions tend to be made between the 
"legislative" process and the "policy-making administrative" process 
on the one hand and the "adjudicative" process on the other. Securing 
recognition that the process fits into the latter rather than the 
former category has traditionally enhanced dramatically the claim for 
participatory procedural protections, whether that claim is being 
advanced before a court Of law or as part of a legislative drafting 
exercise. Indeed, at least as far as the courts of law are concerned, 
some would argue that the placing of a function in the former category 
is sufficient in itself to defeat any claim for participatory 
procedural protections in a situation when the empowering statute is 


silent. 
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This paper attempts to reassess those traditional antipathies towards 
the adoption of formal participatory procedural protections when 
legislative and policy-making functions are performed by statutory 
bodies in the province of Ontario. Is there a case to be made for 
requiring an Opportunity for participation by the public and, 
particularly, those groups which will be affected primarily before 
regulations or rules are made by the Lieutenant Governor in Council 

or by a Minister of the Crown or other statutory body, before a 
department of state or other statutory agency lays down policies to 
cover future exercises of statutory discretion, or before a department 


or agency issues interpretative rulings? 


Just ten years ago in 1968, in Volume 1 of its first report, the Royal 
Commission Inquiry into Civil Rights in this province (the "McRuer 
Commission") rejected summarily the argument that there should be a 
general requirement for advance publication of proposed regulations 
so that there conld be an opportunity for comment by interested 
persons. This was not seen 

eee aS a necessary safeguard of the rights of individuals 

who may be affected. Compulsory antecedent publication and 

consultation would cause unnecessary delay and merely 


duplicate the time already spend in informal consultation. 


This rejection of a general requirement was echoed a year later at 


the federal level in the 1969 Third Report of the Special Committee 


ll (Toronto: Queen's Printer, 1968) at 364. 
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on Statutory Instruments (the "MacGuigan Committee"), though after a 
somehwat more detailed consideration of the issue, at least on the 
face of the written report.” However, the Committee did make a 
strong recommendation that both those affected and the public at large 
should in fact be given an opportunity to comment on proposed 
regulations, even though the Committee was not prepared to recommend 
that this be generally mandated by law. Further, it was recommended 
that those involved in drafting regulation-making sections in statutes 
in future give consideration "to providing for some type of formalized 


hearing or consultation process where appropriate" .° 


In all recent Canadian discussions of these issues, the stimulating 
force has been the "notice and comment" section of the United States 
federal Administrative Procedure Act which does require administrative 
agencies to provide advance notification and opportunity for comment 
when they are engaged in "rule-making", or in our common terminology, 
the promulgation of regulations or subordinate legislation as well as 


certain types of policy decisions.4 In recent years these procedures 


2 (Ottawa: Queen's Printer, 1969) at 43-48. McRuer only gives the 
subject two and a half pages (id., at 362-364) and does not 
indicate having done any empirical research, though the well- 
known English academic, Professor H.W.R. Wade was consulted (at 
363). MacGuigan not only heard evidence but also sent out 
questionnaires trying to elicit some information as to the actual 
practice of departments and agencies. See 43. 


| Id. at 47-48. 


4 Originally section 4 of 60 Stat. 237 (1946). Now Chapter 5 of 
5 U.S.C., subsection 553. 
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and their offspring have attracted wide attention and, from many 
quarters, near lyrical praise. Indeed, Professor K. C. Davis, in the 
1970 Supplement to his Administrative Law Treatise, was moved to 
entitle a subheading in his chapter on rule-making: “Rule—Making 
Procedure is One of the Greatest Inventions of Modern Government" .> 
Six years later in Administrative Law of the Seventies he reiterated 
this claim and continued: 

The United States is entering the age of rule-making, and the 

rest of the world, in governments of all kinds, is likely to 

follow. The main tool for getting governmental jobs done will 


be rule-making, authorized by legislative bodies and checked 
by courts. 


To dismiss this claim automatically as being too extravagant and as 
failing to recognize the very different constitutional and 
administrative arrangements ae country such as Canada is to do 5 
great disservice to one of America's greatest administrative lawyers 
whose concerns at the comparative level with the problems of other 
jurisdictions has always been evident. It clearly merits serious 
consideration. That this is so is also evidenced by the movement 
towards frequent "policy" hearings at the federal level in Canada by 
bodies such as the CRIC, the CIC, and the National Energy Board, and 
also to a lesser extent by some agencies in Ontario. Even more 


directly pertinent at the federal level in Canada are a number of 


5 (St. PaulssjWest, 1971) at 6.15, 283. 


6 (Rochester: The Lawyers' Co-Operative Publishing Co., 1976) at 
6.01, 167-68. 
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recent legislative initiatives requiring "notice and comment" 
procedures for regulations made under several regulatory statutes and 
also proposed for pending telecomminications, transportation, atomic 


energy and competition legislation. 


Given these considerations and developments, a number of questions 
suggest themselves automatically as being immediately relevant for the 
administrative process in the province of Ontario. Is there a case 

to be made for a general "notice and comment" requirement for the 
making Of subordinate legislation? If not, are there nevertheless 
other statutory devices which should be considered as promoting 
greater consultation before some, if not all, regulations are 
promulgated? Do the roles of some departments and administrative 
agencies as propounders of policies and of interpretations outside of 
the formal regulation-making area also generate claims for mandatory 
consultative procedures? When participatory procedures are discussed 
in relation to the rule-making, policy-making and interpretative roles 
of statutory bodies, how detailed do those procedures need to be? 

This paper is an attempt to deal with these issues in a preliminary 
fashion with a view to generating further discussion and perhaps 


ultimately legislation. 


It is divided into four principal sections. In the.first, after an 
attempt to define what is involved in this study, I will discuss 
present Canadian law on the issue of whether hearings are ever 


required in relation not only to rule-making in the strict sense of 
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the word but also policy-formulation and the issuance of 
interpretative statements. This will encompass a survey of common 
law, statutes, and actual practice with particular reference to the 
Ontario and federal positions. As well, in this section, detail will 
be given as to the procedures in force in Ontario and federally for 
the promulgation of subordinate legislation under general statutes 
such as the Ontario Regulations Ac a the federal Statutory 


Instruments act® and the Ontario Municipal Act.? 


The second section will consist of a preliminary analysis of the 
present Canadian position. Why did the McRuer Commission and the 
MacGuigan Committee recommend against the imposition of a general 
hearing requirement with respect to rule-making? Is the reasoning of 
the McRuer Commission, which accepted that informal devices provide 
satisfactory input into the administrative process, justifiable? How 
effective are rule-making procedures used in Canada, particularly at 


the federal level? 


As already noted, the example constantly referred to in arguments for 
rule-making procedures is the "notice and comment" procedure found in 


the United States Administrative Procedure Act. The third section of 


ij Reo.O 9/07, Cuma. 
8 SOR AE Ue I BTN oss Sesh 


) Be Oe 9/0, Comco4, 
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the paper will consist of a reasonably detailed analysis of the 
Administrative Procedure Act's rule-making provisions in an attempt 
to analyze their effectiveness. To what statutory authorities does 
the Act apply? What functions of those statutory authorities are 
caught by the Act? What indeed is "rule-making"? What exemptions are 
provided for? What kinds of procedures are in fact required? How 
have the commentators and those directly affected by the requirements 
reacted to the APA provisions? To what extent have there been 

common law and particular statutory accretions to the APA provisions? 


Why were these felt to be necessary and have they been effective? 


In the final section, I will return to the Ontario situation and 
attempt to relate the American federal practice in this field to the 
current needs of the administrative process in this province. To what 
extent would Ontario profit from a general rule-making statute after 
the model of the APA's "notice and comment" provisions? Of course, to 
decide against such an Act does not necessarily preclude the 
imposition of such rule-making procedures on certain administrative 
agencies and some consideration will be given to this issue also. As 
well, attention will be paid to the functions of administrative 
agencies that are candidates for the imposition of "notice and comment" 
procedures; the extent to which such procedures might need to be 
stretched beyond the formal statutory instrument having binding legal 
force to policy statements, informal rules and interpretative 
bulletins. Another problem is the scope of such procedures. It is 


very: doubtful that, in any situation, the procedures would need to be 
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as wide as those imposed by Part I of the present Statutory Powers 
Procedure ct, yet effectiveness may demand the opening-up of the 
processes of many Ontario administrative agencies and other statutory 
authorities, and this of course will raise both confidentiality and 
privacy issues. Finally, in this section, the relationship between 


rule-making procedures and present procedures for the promulgating 


of subordinate legislation will be discussed. 


Probably the major difficulty in assessing the need for the imposition 
of rule-making hearings on even some Ontario administrative agencies 
is how to know whether the end-result of the administrative process 
would be at all improved by such procedures. Very little cost-benefit 
analysis of the effect of imposing "notice and comment" requirements 
has been done in the United States, though some of the excesses of 
such requirements have caused significant critical comment. We are 
also living in an era where the whole administrative process is being 
looked at quite critically in both Canada and the United States. The 
proponents of "sunset" laws have become as prolific as the advocates 


of "sunshine" laws. 


In the midst of such skepticism, any movement in the direction of 
further "complicating" the administrative process, of burdening 


administrative agencies with additional "time consuming" procedures, 


i 
© 


Seon o s/s ee 27. 
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will require a strong justification on the part of those proposing 

it. One point does, however, need to be made most strongly at the 
outset. One of the most Significant advantages of rule-making, policy 
statements and the use of interpretative rulings is that they 
potentially allow those involved in the administrative process to 
move away from the development of "law" on the basis of case-by-case 


adjudication to what can, in some situations, be a much more efficient, 


legislative method of proceeding.t+ To the extent that such 


ll Professor K.C. Davis has been the staunchest United States 
advocate of the value of this mode of regulation. See e.g. his 
Statement of the advantages of rule-making over adjudication in 
the 1970 Supplement to the Treatise (supra, note 5) at 6.15, 284. 
In Canada the message has been carried forward principally by 
Professor H.N. Janisch of the Faculty of Law at the University 
of Toronto. See, in particular, his article, "Policy 
Making in Regulation: Towards a New Definition of the Status of 
Independent Regulatory Agencies in Canada" (1979), 17 O.H.L.J. 
46. See, however, Jeff Cowan, "The Discretion of the Director 
of the Ontario Securities Commission" (1975), 13 O.H.L.J. 735 at 
774-76, where he questions the desirability of rule-making by 
the OSC, preferring instead greater clarity in primary 
legislation. The McRuer Conmission was also very much in favour 
of doing as much as possible by primary legislation (infra, note 
222 and accompanying text). For more general discussion on the 
issue of regulatory discretion and the relative merits of primary 
legislation, agency rule-making and adjudication, see e.ges KG. 
Davis, Discretio Justice: A Prelimin Inguiry (Baton Rouge: 
Louisiana State University Press, 1969); H.T. Wilson, 
"*Discretion' in the Analysis of the Administrative Process" 
(1972), 10 O.H.L.J. 117; Jeffrey Jowell, "The Legal Control of 
Administrative Discretion", [1973] Public Law 178; D.J. Galligan, 
"The Nature and Function of Policies Within Discretionary Power", 
C1976] Public Law 332; H.L. Molot, "The Self-Created Rule: of 
Policy and Other Ways of Exercising Administrative Discretion" 
(1972), 18 McGill L.J. 310; William J. Atkinson, "La discrétion 
administrative et la mise en oeuvre d'une politique" (1978), 19 
C. de d. 187; Steve Wexler, "Discretion: The Unacknowledged Side 
OF Law (1975), 925, Us bet oe 
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legislative methods are to have credibility because of the wise and 
generally acceptable results they produce, it may well be vitally 
necessary to ensure formal, active interest group participation in 
their development. While that is by no means an empirically-tested 
judgment, it at least has some justification in the political reality 
of the continuing demands of many groups for participation in the 
administrative process and might not be even too far wrong as a hunch 
as to what produces better outcomes in administrative regulation. If 
recent developments at the federal level in Canada are any guide, 
this also seems to be accepted, at least in some contexts, by both 


the legislature and government departments and agencies. 
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CHAPTER II 


DEFINITIONS 


In one of the pioneer and influential articles on the subject of 
rule-making in the Harvard Law Review in 1938, "Procedure in 
Administrative Rule-Making", Professor Ralph Fuchs proposes the 
following definition of rule-making: 

... the issuance of regulations or the making of 

determinations which are addressed to indicated but unnamed 

and unspecified persons or situations [as distinguished] 

from the issuance of orders or findings or the taking of 

action applying to named or specified persons or situations. 12 
Earlier, he had rejected as inadequate a definition which 
distinguished rule-making from other governmental action on the basis 
that it was forward- or future-looking as opposed to affecting present 
or past siiations) While it is clear that it is possible to see 
rule-making as attempting to deal with tuture eventualities, it as 
also clear that, in many other instances, governmental action is 
forward-looking, c.g. the grant of a licence for the next five years. 
Hence, aS a general operating basis Fuchs' definition has much to 


commend it, particularly when compared to an earlier attempt, by 


Field, J. of the Supreme Court of the United States, to differentiate 


12 (FESS )ee52 Harv. Le Rev. 259 at-205. 


13 Id. at 261-63. 
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between legislative and judicial acts: 

The one determines what the law is, and what the rights of 

the parties are with reference to transactions already had; 

the other prescribes what the law shall be in future cases 

arising under it. 14 
In other words, it seems preferable to focus upon not only the 
forward-looking perspective of subordinate legislative power but also 
its generality to distinguish it from other governmental functions 


such as adjudication. 


However, that the definition is not totally adequate to cover all 
situations is quite clear. For example, we all know of regulations 
issued under formal statutory regulation-making authority which are 
Guilte- Specitic in their application to particular individuals.?” In 
such a case, all that can be said is that the legislature has chosen 
to allow certain individually-oriented problems to be dealt with by 
a rule or regulation. To admit that is not, however, to destroy the 
usual applicability of the definition. Indeed, the definition may 
still prove useful in such cases in that, as we shall see shortly, 
deviation from it may cause the instrument in question to be treated 


on a special basis by the courts in relation to the possible 


application of rules of procedural fairness. 


14 “Sinking Fund Cases" (Central Pacific Railroad Co. v. Gallatin) 


(1878), 99 U.S. 700 at 761 (per Field J., dissenting). 


15 For example, "spot" zoning by-laws. The issue of hearings and 
individualized by-laws is discussed infra at 42-46. 


The definition may, however, in other respects be over- rather than 
under-inclusive or perhaps just not explicit enough. The notion of 

a rule connotes something with legally-binding force, recognizable by 
a court of law. A rule is to be distinguished from mere 
interpretations or non-authoritative statements of intended policy. 
These constitute either expressions of opinion by a government agency 
as to the meaning of a particular law, or non-binding professions of 
intention as to how a particular statutory discretion will be 
exercised in future. Yet even to raise this distinction between what 
is law or legally binding and what is not, is to open up in this 
context imponderable questions as to the nature of Taw? 
Interpretations and policy statements, while perhaps not legally 
binding in the sense of having an immediate claim to court recognition, 
are nevertheless, in very many instances, the "law" of the 
administrative agency and for all practical purposes that may be the 
only "law" that counts. As a result, in the United States, not 
unnaturally, there has been considerable advocacy of the elimination 
or at least reduction of the interpretative rule and general policy 
statement exception to the "notice and comment" procedures of the 
Administrative Procedure hecae” The courts have also recognized the 


effect of such statements by holding that some interpretative rules 


16 See notes 20, 309 and 412, infra, for references to some of the 
extensive American writing in this area. 





17. See notes 308-10, infra, and accompanying text. 
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are subject to "notice and comment" procedures on a common law 

eis. The practical effects of such interpretative rules and 
policy statements have also achieved some recognition in Canada in 
the gradual emergence of a doctrine of estoppel by representation 


against public authorities. 


It must also be recognized that the distinction between legally- 
binding rules on the one hand and mere interpretations, rulings, 
general policy statements, and adjudication on the other is not 
necessarily an easy one to draw in practice. While one can 
confidently assert that a rule or a regulation is a formal legislative 
act by a subordinate authority acting under a particular legislative 
direction, as Professor K.C. Davis amply demonstrates in his 
Administrative Law Treatise, as supplemented, there has been much 
American judicial activity in this area particularly during the 

ley gi see To a certain extent this may not be such a problem in 


Canada given the formality attendant upon the making of most 


regulations and by-laws, the obvious nature of attempts to follow 


18 See notes 301 and 303, infra, and accompanying text. 


19 For a penetrating discussion of this topic, see P.N. McDonald, 
"Contradictory Government Action: Estoppel of Statutory 
AREhOrT Gres (1-979) 7-O -H-lsed> 160, 


20 See K.C. Davis, 1 Administrative Law Treatise (St. Paul: West, 
1958), 5.03, 298 ("The Nature of the Distinction Between 
Interpretative Rules and Legislative Rules") and, generally, 
5.03-5.06, 298-330; 1970 Supplement, supra, note 5 at 248-64; 
Administrative Law of the Seventies, supra, note 6 at 146-65. 
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those formats and the falling of most formal rule-making procedures 
into those traditional patterns. Nevertheless, that difficulties can 
arise here is well-illustrated by the recent, much-criticized Supreme 


Court of Canada decision in Martineau and Butters v. Matsqui 


Institution Inmate Disciplinary Boara.*t This case, in part, 


concerned the status of "rules, to be known as Commissioner's 


directives" made by the Commissioner of Penitentiaries under section 


29(3) of the Penitentiary ree The issue was important in the mind 


of the Court because only decisions "required by law to be made" ina 


2h (1977), 74 D.L.R. (3d) 1 (S.C.C.). One of the reasons why the 
distinction gives rise to such problems federally in the United 
States appears to be that the power to make rules always 
accompanies discretionary power and need not be separately 
conferred (see K.C. Davis, 1970 Supplement, supra, note 5 at 6.16, 
285). This is not the case in Canada where rule-making authority 
has to be conferred specifically. |See W.J. Atkinson, Supra, note 
11 at 205, f.n. 63, referring to R. v. North Coast Air Services 
Ltd. (1968), 65 D.L.R. (2d) 334 (B.C.C.A.) and North Coast Air 
Services Ltd. v. Canadian Transport Commission (1968), 69 D.L.R. 
(2d) 425 (S.C.C.). As a result, there is seldom little problem 
in distinguishing between a formal use of rule-making power and 
an "informal" interpretative or policy statement. See, also, 
René Dussault, 1 Traité de droit administratif (Québec: Les 
Presses de l'universiteé Laval, 1974) at 712-17 and also 724-34 
where he discusses problems of nomenclature and classification 
of statutorily-authorized rules at some length. In particular, 
he talks about the type of problem exemplified by Martineau, 
that of distinguishing between legislative and administrative 
functions for purposes of characterization of rules. Also Henry 
L. Molot, "The Self-Created Rule of Policy and Other Ways of 
Exercising Administrative Discretion =, supra, note LE au .sil—17 
is informative as is the Second Report to the Commons of the 
Standing Joint Committee on ations and Other Statutor 
Instruments (See Minutes of Proceedings and Evidence, February 3, 
1977, Second Session, 30th Parliament, Issue No. 9 at 29-47). 


22 Roce lo Care Oe 
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certain manner came within the original jurisdiction of the Federal 
Court of Appeal under section 28 of the Federal Court aAct.°? Eight 
years earlier, in 1969, the Ontario Court of Appeal had decided that 
such directives did not involve "an obligation owed by a staff member 
to the inmate to adhere to" them. 74 Such duties were only to be 
found in the Act itself or the Regulations made by the Governor in 
Council. In Martineau and Butters this approach was confirmed. In 
the majority judgment of Pigeon J. the directives were classified as 

--- no more than directions as to the manner of carrying out 

their duties [by penitentiary staff] in the administration 

of the institution where they are employed. 25 
As a result, the directives were held not to be "law" and therefore 
the Federal Court of Appeal lacked jurisdiction. The Court's decision 
has been criticized strongly by Professor Hudson Janisch for its 
failure to consider whether the directives come within the ambit of 
the federal Statutory Instruments rela but that aside, it and the 
earlier Ontario Court of Appeal decision illustrate dramatically the 


problems that may arise in determining the legal status of "rules" 


23 geo- Ce. 9/07 nGom LO. (2nd. Supp). 


24 R. v. Institutional Head of Beaver Creek Correctional Camp, Ex 
Dabo ier aud (1909) 7-2 ).u. ke (sd) 545 (One. C.Ay) at 553 (per 


curiam. 
25 Supra, note 21 at 10. 


26 "What is 'Law'? - Directives of the Commissioner of Penitentiaries 
and Section 28 of the Federal Court Act - The Tip of the Iceberg 
of ‘Administrative Quasi-Legislation'" (1977), 55 Can. B. Rev. 

5976 at 579-83. He refers in particular to the definition of 
“statutory instrument" in section 2(1) (d) (i) of the Act and that 
of "regulation" in section 2(1) (b) (i). 
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actually authorized by statute but not conforming to the traditional 


mould of regulations and by-laws. 


Thus it has to be recognized that Fuchs' definition while generally 
useful does not take account of clear examples of rules which are very 
precise in their direction or are of a non-binding nature, or of the 
difficulties involved in distinguishing between those rules of a 
legally binding kind and those which do not create any legal rights 


to their observance. 


In this regard, it is appropriate to note the broad definition of a 
rule contained in the definition section of the Administrative 
Procedure Act: 
s. 551(4) "rule" means the whole or a part of an agency 
statement of general or particular applicability and future 
effect designed to implement, interpret, and prescribe law or 
policy or describing the organization, procedure or practice 
requirements of an agency and includes the approval or 
prescription for the future of rates, wages, corporate or 
financial structures or reorganization thereof, prices, 
facilities, appliances, services or allowances therefor or 
of valuations, costs, or accounting or practices bearing 
on any of the foregoing. 
"Rule-making" is then defined as the "agency process for formulating, 
amending, or repealing a rule". However, despite the fact that 
interpretative rules, general statements of policy and rules of agency, 
organization, procedure and practice are excluded from the application 
of the "notice and comment" section (section 553), it is easy to see how 


difficulties might still arise. Defining "rule" to include a statement 


of “particular applicability" potentially creates difficulties in 
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distinguishing between rule-making and "adjudication", which is the 


Padi 


supposed antithesis of rule-making in the Act. Also, the failure 


to define the three categories of exception is potentially productive 
of problems. Some of these problems will be returned to later when I 
discuss the possibility of creating a general rule-making procedure 


Lt Ontar 10. 


In Ontario, the Regulations Act provides for certain procedures to be 
followed for the effective promulgation of subordinate legislation 
and it defines “regulation” to mean 


--- a regulation, rule, order, by-law of a legislative nature 
made Or approved under an Act of the Legislature by the 
Lieutenant Governor in Council, a minister of the Crown, an 
official of the government or a board or commission all the 
members Of which are appointed by the Lieutenant Governor 

in Council. 28 


27 Professor K.C. Davis maintains, however, that this has not given 
rise to problems under the APA. See Treatise (supra, note 20) 
at 5.02, 294-6: 


The words "or particular" were not intended to change 
into rule making what before the Act was regarded as 
adjudication. Those words mean no more than that what 
is otherwise rule making does not become adjudication 
merely because it applies only to particular parties or 
to a particular situation. 


He then reports in Administrative Law of the Seventies, supra, 
NOCS™ 6 diy. 044-0. 


The provision has been read as if the words "or 
particular" were not included. In no case adjudicated 
by a federal court have those words caused trouble. 


CO meeprd sy NOt.) 7, Section lad). 


- 32 - 


Certain quite specific exceptions are then set out.*” This 


definition is subject to difficulties not only generally but also as 
far as the issue of fair procedures is concerned. What does the term 
"of a legislative nature" mean? In Re Bedesky and Farm Products 
Marketing Board of Ontario, the Ontario Divsional Court and Court of 


Appeal were confronted by a provision entitling a Board to act by 


29 These are: 


(i). “a by-law of “a municipality.or locally boardias 
defined in The Department of Municipal Affairs Act, 


(1i) a regulation made under The Broker-Dealers Act, 
1947, the Teaching ProtessionvAct,, Sections Sobre 
Cemeteries Act or by an authority under section 22 of 
The Conservation Authorities Act, or a by-law of a 

hospital made under The Public Hospitals Act, or the 
constitution and by-laws of an association made under 


The Agricultural Associations Act, 


(iii) an order of the Ontario Municipal Board, other 
than an order prescribing the rules governing 
proceedings before the Board, 





(iv) an order, direction or designation of the 
Lieutenant Governor in Council under section 5, 26, 
37, 38, 39, 41 or 63 of The Highway Improvement Act, 
or a designation by the Minister of Highways under 
section: 40"or 85 of that Act, 


(v) a schedule of classifications for civil servants, 
including qualifications, duties and salaries, 
prescribed under The Public Service Act, or 


(vi) an order, approval, regulation, prescription, 
direction or instruction of the Minister of 

Municipal Affairs or the Department of Municipal 

Affairs that the Minister or the Department is empowered 
to give or make under The Municipal Act or under The 
Department of Municipal Affairs Act, except clause b 


of section 12 thereof. 


=o = 
policy statement rather than regulations .?? There the issue was made 
Clear by a specific statement in the Act that such policy statements 
were to be deemed to be of an "administrative" rather than a 
"legislative" nature. However, without the "deeming" provision, the 
courts would have been faced with a classification dilemma, but that 
aside, whether statutorily-authorized policy statements come within 
the present definition of regulation or not, does not really help 
solve the policy problem of whether "notice and comment" procedures 
should be adopted. In other words, such a definition, depending on 
the “legislative nature" of regulations, may be of little or no 
utility on the issue of what, if any, are appropriate functions for 
the imposition of rule-making procedures of a "notice and comment" or 


even more formal variety. 


The same is true of the much more complicated definitions of 


"regulation" and "statutory instrument" in the federal equivalent of 


the Ontario Regulations Act, the Statutory Instruments Act of 1971. 


"Regulation" is defined here also in terms of "legislative" power . 2+ 


However, the wider term "statutory instrument" is not so restricted. 


It names various methods of creating law of general application (rules, 


30 GlDT5 jeROO (ODEs Sd) R464 Ont AH Co DiV. Cee) dia (1975), 02 
D.L.R. (3d) 265 (Ont. C.A.). Leave to appeal to the Supreme 
Court of Canada was denied (id.). 


31 Section 2(b)(i). This may have been problematic if the Supreme 
Court of Canada had considered whether the Conmissioner's 
Directives were "regulations" in the Martineau case, Supra, note 
21. See, however, Janisch, supra, note 26 at 581-82. 
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orders, regulations, etc.) and simply requires that they be expressly 


authorized by "a power conferred by or under an Act of Parliament!"s>- 


Excepted, though, for example, are instruments issued by judicial or 
quasi-judicial bodies save those relating to practice or procedure. 
Once again this exemption may not be particularly appropriate fora 


possible statute creating general rule-making procedures. 


In conclusion, the ambit of inquiry in this paper is mainly concerned 
with the type of activity broadly described in Professor Fuchs' 


definition. However, in the light of American experience, 


32° Section Z(ay Gas 
33. The full text of the definition and exceptions is as follows: 


(a) "statutory instrument" means any rule, order, 
regulation, Ordiriance, direction, form, tariff of -costs 
or fees, letters patent, commission, warrant, 
proclamation, by-law, resolution or other instrument 
issued, made or established 


(i) in the execution of a power conferred by or 
under an Act of Parliament, by or under which 
such instrument is expressly authorized to be 
issued, made or established otherwise than by the 
conferring on any person or body of powers or 
functions in relation to a matter to which such 
instrument relates, or 


(ii) by or under the authority of the Governor 
in Council, otherwise than in the execution of a 
power conferred by or under an Act of Parliament, 


but does not include 


(iii) any such instrument issued, made or 
established by a corporation incorporated by or 


under an Act of Parliament unless 
(cont'd) 
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consideration will also be given to the problems of procedural 
fairness in relation to non-binding rules such as interpretative and 
policy statements, not covered at the present time by the United 
States Administrative Procedure Act. Attention will also be paid to 
the Ontario and federal statutes dealing with subordinate legislation 
to ascertain why they are restricted in their ambit to the instruments 
as defined and also whether the definitions used there would be at all 
useful for any general statute that might be proposed for instituting 
rule-making procedures of a "notice and comment" variety in the 


province of Ontario. 


33 (cont'd) (A) the instrument is a regulation and the 
corporation by which it is made is one that 
is ultimately accountable, through a 
Minister, to Parliament for the conduct of 
ALS Abr airs sot 


(B) the instrument is one for the 
contravention Of which a penalty, fine or 
imprisonment is prescribed by or under an 
Act of Parliament, 


(iv) any such instrument issued, made or established 
by a judicial or quasi-judicial body unless the 
instrument is a rule, order or regulation governing 
the practice or procedure in proceedings before a 
judicial or quasi-judicial body established by or 
under an Act of Parliament, 


(v) any such instrument in respect of which, or in 
respect of the production or other disclosure of 
which, any privilege exists by law or whose contents 
are limited to advice or information intended only 
for use or assistance in the making of a decision or 
the determination of policy, or in the ascertainment 
of any matter necessarily incidental thereto, or 


(vi) an ordinance of the Yukon Territory or the 
Northwest Territories or any instrument issued, made 
or establisl=< thereunder. 
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CHAPTER III 


PRESENT ONTARIO AND FEDERAL LAW 
ON RULE-MAKING PROCEDURES 


Be As Imposed by Common Law 


iba Regulations and Orders of the 
Royal Representative in Council 


In 1968, the McRuer Conmission asserted confidently: 


The common law procedural rules of natural justice have 

never been applied to the exercise of subordinate legislative 
powers. No notice is required to be given to persons who 

may be affected by regulations, nor is there any requirement 
that they should have an opportunity to make representations. 
Neither is there any common law requirement that publicity 
should be given to regulations before they are made. 34 


As far as regulations or rules made by the Lieutenant Governor in 
Council in the province of Ontario and federally by the Governor in 


Council are concerned, that statement was and is still factually 


34 supra, note 1 at 362. Such statements also characterize the 
leading English texts. See S.A. de Smith, Judicial Review of 
Administrative Action (London: Stevens, 3rd ed., 1973) at 61, 
f.n. 20, 163 and 168; H.W.R. Wade, Administrative Law (Oxford: 
Clarendon Press, 4th ed., 1977) at 482 and 725. Cf. Wade's 
statements about hearings in relation to policy development, id., 
at 470-71. See also footnote 85, infra and footnote 230 and 
accompanying text. 
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accurate. Indeed, as the recent decision of the Federal Court of 
Appeal in Inuit Tapirisat v. Léger exemplifies, there 

are grave difficulties, though not insuperable ones, in arguing for 
fair procedures from Her Majesty's Representative in Council in any 


conte 


In the Inuit Tapirisat case, the Federal Court of Appeal held that 
the plaintiffs had an arguable case that the Governor in Council had 
to afford some limited procedural decencies in entertaining a petition 
to vary or rescind an order of the CRIC brought under section 64(1) of 
the National Transportation Act.>° There is nothing specific in the 
decision about the possibility of a similar argument being made with 
respect to the rule-making functions of the Governor in Council. 
However, the following statement from the judgment of the Court 
delivered by Le Dain J. is slightly suggestive of that type of 
argument being feasible: 
In this respect the authority conferred by s. 64(1) may be 
contrasted with the power of the Lieutenant Governor in 
Council to make Crown grants of land upon "reasonable proof" 
of certain facts that was held in Wilson v. Esquimalt and 
Nainaimo Railway Company, [1922] 1 A.C. 202 to be a judicial 
function. This case does serve to emphasize, however, that 
there is nothing inherent in the nature and composition of 
the Executive Government, whether it be the Lieutenant 


Governor in Council or the Governor in Council, or in its 
manner Of reaching decisions, that makes it impossible or 


35 (1978), 24 N.R. 361 (F.C.A.), reversing the judgment of Marceau J. 
Ofecne rial Oivisions(19/3)60/. Daly Ree 0) eGe rh eee TED.) . 
Leave to appeal to the Supreme Court of Canada has now been granted. 


SOs ego /O, eC. mye 
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impracticable to require of it in appropriate cases that 
within certain limits it should act judicially or fairly. 37 


This statement was coupled with a discussion of the very recent 
emergence in Canada and recognition by the Supreme Court of Canada of 


the more flexible concept of a duty to act fairly, a duty which 
bodies than were subject to the traditional rules of natural justice. = 


However, at the present time, this does not amount to all that firm 

a foundation on which to build a prediction of willingness on the 
part of the Canadian courts to recognize the necessity for procedural 
decencies when the Royal Representative in Council is making 
legislative rules. Indeed, the only other suggestion of this 

argument being made in relation to the Governor in Council that I have 
been able to find in a Canadian case is a rather oblique statement in 


the judgment of Heald J. of the Federal Court, Trial Division in 


ay Supra, note SOeadies fl. 


38 Id. at 367-68, where Le Dain J. discusses the judgment of the 
Supreme Court of Canada in Nicholson v. Haldimand-Norfolk 
Regional Board of Commissioners of Police (1978), 23 N.R. 410 
(S.C.C.). For other recent Canadian cases on the "duty to act 
fairly", see Coopers and Lybrand v. Minister of National Revenue 
(1978), 24 N.R. 163 (S.C.C.); Scott v. Rent Review Commission 
(1978), Sl DeL.R: (3d) 530) (N2S:St(C277 ALD.) Re Albertartion of 
Provincial Employees and Alberta Classification Appeal Board 
(1977) 7, (89° DsL-RA(3d). Lede Filta eS 2CeP ii. 3): Downing Ps Graydon 
(1978), 22 O:Rs (2d) 292) (CCA. ) => Webbiv.. Ontario Hous ing 
Corporation as yet unreported decision of the Ontario Court of 
Appeal, delivered December 1978. 
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Berryland Canning Co. Ltd. v. The Queen. >? This suggests by 
implication that, if the making of a regulation by the Governor in 


Council depends upon the existence of objective or adjudicative facts, 


there may have to be procedural decencies afforded. 


To give the word "adulterated" the meaning ascribed by the 
plemeiere would = cours anrehe Covermor an Council having to 
act on a judicial or quasi-judicial basis, that is, before 
declaring a substance to be adulterated, the Executive 

Branch would be required to make a finding of fact that the 
particular substance was, or was not, harmful to humans. 40 


Suffice it to say that the Court concluded that the wording of the 


regulation-making power in the relevant statute ("may make 


regulations declaring that any food or drug or loss of food or drug 


is adulterated") did not require such an objective fact determination, 


nor does it seem that the defendants had argued that the failure of 


procedural decencies of this kind had caused invalidity. 


22 


4l 


Other Statutory Instruments and 
Binding “Legislative” Orders _ 


Rules made by the Governor or Lieutenant Governor in Council do not, 


of course, cover the ambit of rule-making or "regulation" or 


"statutory instrument"-making as defined in the Ontario Regulations 


Ign; at 579. 


Id., at 577-79. 
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Act or the federal Statutory Instruments Act, and insofar as the Royal 
Representative is not involved, one would have thought that the 
arguments for procedural fairness prior to the making of rules may 


become stronger. 


However, in England that has not proved to be the case with these 
other kinds of "legislative" instruments, even under the new notion 
of a duty to act fairly with procedural content. In Bates v. lord 
Hailsham, Megarry J., sitting in the Chancery Division of the High 
Court, was confronted by an attempt to enjoin a committee established 
under the Solicitors’ Act from making an order in relation to the 
charges solicitors could render for their services.‘ This was the 
statutory task of the committee. However, it was alleged by the 
plaintiff, a member of a group of solicitors, that there had been 
inadequate opportunity for comment. This argument was rejected in 
principle by Megarry J. who stated: 

In the present case, the comutiee in question has an 

entirely different function: it is legislative rather than 

administrative or executive. The function of the committee 

is to make or to refuse to make a legislative instrument 

under delegated powers. The order, when made, will lay dow 

the remuneration for solicitors generally; and the terms of 

the order will have to be considered and construed and applied 

in numberless cases in the future. Let me accept that in the 

sphere of the so-called quasi-judicial the rules of natural 

justice run, and that in the administrative or executive tield 

there is a general duty of fairness. Nevertheless, these 


considerations do not seem to me to affect the process of 
legislation, whether primary or delegated. Many of those 


a2. JCLO/ZIeS ALIVE RO 1LOLOV (Chee 
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affected by delegated legislation, and affected very 
substantially, are never consulted in the process of enacting 
that legislation; and yet they have no remedy. Of course, 
the informal consultation of representative bodies by the 
legislative body is a commonplace; but although a few statutes 
have specifically provided for a general process of 
publishing draft delegated legislative and considering 
objections ..., I do not know of any implied right to be 
consulted or make objections, or any principle on which the 
courts may enjoin the legislative process at the suit of 
those who contend that insufficient time for consultation 

and consideration has been given. 


This dogmatic rejection of the procedural fairness argument in the 
context of injunction proceedings, if accepted, seemingly closes the 
door completely since earlier decisions seem to have established 

very clearly the unavailability of the prerogative writs of certiorari 
and prohibition to challenge the validity of legislative acts. A 


strong High Court of Australia accepted this proposition in 1955 in 
44 


R. v. Wright, Ex parte Waterside Workers' Federation of Australia 


and it was also accepted by Lieff J. of the Ontario High Court in 1968 


in oR. Via Ontario Milk Marketing Board and Milk Commission of Ontario, 


Ex parte Channel Islands Breeds Milk Producers' Association. > 


43 Id., at 1023-24. Note, however, that the legislation in issue did 
require that a draft of the proposed order be sent to the Council 
of the Law Society for "notice and comment" (id. at 1022). This 
caused Megarry J. to also rule that this amounted to a legislative 
code preventing the judicial imposition of additional consultation 
obligations (id., at 1024). 


44 (1955)9 9832 Gi Re 528 -abn5422 


45 (1968), 2 D.L.R. (3d) 346. See also Re Braeside Farms Ltd. and 
ureasurer, OrsOntari10; (1975), 20 OR. “(2d)” SANE ce. Div: Ct.) 
reported since the text of this paper was written. Here the 
Divisional Court rejected an argument that a regulation made by 
the Minister designating the applicant's lands as being within an 

(cont 'd) 
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However, not only are there difficulties in establishing what is 
"legislative" from what is "administrative" or "executive" in 
Canadian law but there have also been indications in both Canada and 
other Commonwealth jurisdictions that, just because the legislative 
form is used, does not necessarily mean that the rules of natural 


justice or procedural fairness are excluded. 


In this regard the most notable Canadian decision is that of Wiswell v. 


Metropolitan Corporation of Greater Winnipeg. 7° Here, the Supreme 


Court of Canada was concerned with the validity of a by-law of the 
respondent municipality rezoning a particular piece of land to permit 
the erection of a multiple family dwelling or highrise. It was 
alleged by Wiswell, a member of a local homeowners" association, that 
there had been insufficient notice of the rezoning application. All 


five judges who sat on the Supreme Court of Canada agreed that the 


45 (cont'd) area of development control was invalid because of a 
failure to give a proper hearing. The Court stated (at 546): 


The classification of the function of the Minister as 
either quasi-judicial on one hand or administrative, 
executive, or legislative (the terms are often treated 
as synonomous by the authorities) on the other hand, 
continues to provide, in our jurisdiction, the key to 
the question of whether a hearing is required. 


The Court then went on to hold that as a large tract of land was 
involved and there was nothing resembling a lis inter partes the 
Minister was acting legislatively and no hearing was required 
(id., at 549). 


46 (1965):;,{:535 Dab Rs 20 aA (Sec Se) 
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association was entitled to notice and the opportunity to comment .77 
Even Judson J., who thought adequate notice had been given, was 
prepared to state that the labels "legislative", "administrative", 
"judicial" and "quasi-judicial" were not important. What was 
important was that private rights, in addition to those of the 


applicant, were being affected and therefore notice was requirea.*® 


At first blush this might be seen as giving rise to a potentially 

very wide claim to notice of impending subordinate legislation. In 
essence, the value of the members" property would be affected by the 
highrise as would the amenities of life in that neighbourhood. For 
the Court to see "rights" affected here suggests that all manner of 
subordinate legislation could be classified as affecting rights and 


therefore giving rise to a hearing obligation. 


However, the leading majority judgment, that of Hall J., suggests a 


49 


more limited view of the case. He agreed basically with the 


approach of Freedman J.A.'s judgment in the Manitoba Court of Appeal?” 


who started off by stating, much as Judson J., that classification 


47 See the judgment of Hall J., id. at 763-66. Martland J. 
concurred in this judgment (756) and so basically did Cartwright 
J. (755) and Spence J. (768) . 

48" Id.,.at 757. 

a9e eiO geet 763. 


50 (2964)> 425.D LRA), 348. 
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ignores the realities and the substance of what is involved in a 


ue 


case like this. Freedman J.A. then continued that this was 


--- not a by-law of wide or general application ... Rather 
this was a specific decision made upon a specific application 
concerned with a specific parcel of land ... Metro was 
essentially dealing with a dispute ... That Metro resolved 
the dispute by the device of an amending by-law did indeed 
give to its proceedings an appearance of a legislative 


character. But in truth the process in which it was engaged 
was quasi-judicial in nature; and I feel I must so treat it. 22 


As well as citing from Freedman J.A., Hall J. also referred to? 
the judgment of the Ontario Court of Appeal in Re Howard and the City 
of Toronto, >” a case involving the validity of a municipal by-law 
authorizing the expropriation of property for a widening of a lane. 
According to Masten J.A.: 
In dealing with a proposed by-law which involved a conflict 
of interest between private individuals who are affected, the 
council, while exercising discretion vested in it by statute, 
acts.in a quasi-judicial capacity... 
This approach on the part of the Supreme Court of Canada exemplifies 
a point made earlier: when legislation is specific rather than 
general in its ambit, when it endeavours to deal with a problem not 


usually associated with legislation, such as a dispute between private 


individuals, there are justifications for going behind the form of the 


DL Id: jgatig50. 

D2. Gild ;eats 350s). 

53 Supra, note 46 at 765. 
Bd [192630 DL Rea 952. 


55 Id., at 956. 


- 45 - 


legislation and analyzing its real character for such purposes as the 


Operation of the rules of natural justice or procedural fairness. 


Indeed, since Wiswell, the courts of Canada have on Iany occasions 
applied the rules of natural justice to municipal zoning decisions 
carried into effect by by-law.>° However, in Governors of University 
of Calgary v. Commack,” Kirby J. of the Alberta Supreme Court, 
Trial Division, would not go as far as applying the rules of natural 
Justice to a by-law rendering University lands liable to municipal 


assessment and taxation where previously there had been immunity. 


In this case the City, in enacting this by-law, was acting in 
a legislative, as distinguished from a quasi-judicial capacity.°8 


He also quoted?” from Clement J.A. in Christmas v. City OF 
Eamonton , °° a decision of the Alberta Supreme Court, Appeal Division, 


56 see e.g. Raes v. Township of Plimpton (1971), 20 D.L.R. (3d) 645 
(Ont. C.Als)e RevAnzil Constaiction “Etd. and Township of West 
Gwillimbury (1971), 19 D.L.R. (3d) 37 (Ont. H.C.); Re Hershoran 
andr City Or Windsor (1973), 40nbeL. Rasu(sc)al7 la Onteewaees, Div. 
CE) ealld(1974) 45 Dils-k-eod)) 533. (Ont. CA: )/> Re Muilti— 
Malls Inc. and pLtorneyGeneralloreOntarios(974)) 450) Deis R: (3d) 


5S “Ont HeC ye DiverCto)SeRoxDavidband City"of. Welland (1973), 
44 D.L.R. (3d) 29 (Ont. H.C., Div. Ct.); Re Birnamwood Investment 


Ltd. and Town of Mississauga (1973), 43 D.L.R. (3d) 165 (Ont. 


H.C.); Re Bourgue and Township of Richmond (1978), 87 D.L.R. (3d) 
S494 BC Cia 


oy) EL9OTLA9 Sew WER R226.Alta. SCcp. see 
Dover deat: 235. 
Dey tise 


60 (1970) 27> WeWeR. eo 
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in which it was held that electors did not have to receive notice of 

a pending municipal resolution to extend a median strip through an 
intersection, which, it was argued, had the effect of closing a Street. 
According to Clement J.A., to require notice in the case of such 


by-laws and resolutions would "create a chaos in municipal 


Sind et rn ionnene 


Thus, it may be that the principle in Wiswell cannot be pressed too 


62 


far. Nevertheless, worth noting are three New Zealand decisions 


cited by the late Professor S.A. de Smith in Judicial Review of 


Administrative Action.°? These cases suggest the potential for even 


broader court involvement in "legislative" procedures than emerges 


from Wiswell. 


61 Id., at 457. Contrast, however, Cormack with Re Birnamwood 
Investment Ltd., Supra, note 36, where it was held that a 
municipality had to act judicially in passing an amending by-law 
exempting certain lands from a limitation on increases and 
decreases in municipal taxes. 


62 See the judgment of Griffiths J. in Re Braeside Farms Ltd., Supra, 
note 45 at 547-49, in which he reaffirmed Calgary Power Ltd. v. 
Copithorne (1959), 16 D.L.R. (2d) 241 (S.C.C.) in holding that 
Wiswell did not apply to all zoning regulations or by-laws. In 
this respect he disagreed with the statement of Lieff J. in Re 
Multi-Mails Inc. and Attorney General of Ontario, supra, note e 56 
at 64 that all zoning rules were judicial or quasi-judicial in 
character and preferred instead the view of the British Columbia 
Court of Appeal in Re McMartin and the City of Vancouver (1968) , 
70_D.L.8. (20) 38 (BC. C7A2)) at 40° that Wiswell (is) restrictedxro 
orders or by-laws requiring a specific decision to be made by the 
authority on an application concerned with a specific parcel of 
land". See also infra, note 103 and accompanying text. 


63 Supra, note 34 ar 1G S70 eee 
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The first case is the 1923 decision of the Full Court of the Supreme 
Court in New Zealand Waterside Workers' Industrial Association of 
Workers v. Frazer .°" The case involved an industrial award by the 
New Zealand Arbitration Court, and though it was not a case in which 
allegations of breach of the rules of natural justice were being made, 
the following remarks by the eminent jurist and jurisprude, Sir John 
Salmond, in relation to whether certiorari and prohibition were 
appropriate remedies, are instructive: 


An industrial award is in form a judicial decree, but in 
substance it is an act of legislative authority. It is the 
establishment of a set of authoritative rules regulating an 
industry, and determining not the present rights and 
Obligations of litigants, but the future relations and mtual 
rights and obligations of all persons who thereafter during 
the currency of the award choose to enter into contractual 
relations with each other as employers and employed in that 
industry. The making of an industrial award is as much an 
act of delegated and subordinate legislative authority as the 
making Of by-laws by a municipal authority or by the Board 
of Trade ... [However] for the purpose of certiorari an 
industrial award mist be taken to be what it professes to be —- 
namely the exercise of judicial authority by a court of 
judicature. This is the form which has been given to it by 
the Legislature, and the intention of the Legislature must be 
taken to be that the incidents of an award must be those 
appropriate to a judicial act, and not those appropriate to 
the exercise of subordinate legislative authority. 65 


In other words, in the converse situation of Wiswell, where a ruling 
was judicial in form and legislative in substance, the court was 
prepared to hold that the remedies appropriate for reviewing 


adjudicatory-type proceedings were still available. 


64 PLOZ4 INT Zoli. Re t009- (S,C.,eFull, Court). 


65 Id. at 709-10. 
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More importantly, this principle was taken one, possibly two, steps 
further in the later cases of F.E. Jackson and Co. Ltd. v. Price 


Tribunal (No. 2)°° and New Zealand United Licenced Victuallers' 


Association of Employers v. Price ferrari In the first of these, 


a 1958 decision of a single judge of the Supreme Court, certiorari was 
being sought to quash a general Price Order of the Tribunal because of 
the Tribunal's failure to give a proper hearing to the applicant, a 
general merchant in the business of importing and selling hardware 

and who was affected financially by the Order. Hutchison J., after 
noting that the Order was not only legislative in form but also 
substance, was nevertheless prepared to extend the Frazer case to 
support the applicant's argument for a hearing.°° He did so on the 
basis of statutory indicia that the Price Tribunal was obliged to act 
in a judicial manner -—- the weil-known "trappings" test. This basic 
premise seemed to be accepted by the New Zealand Court of Appeal in 
the second case, a 1957 decision involving the Price Tribunal ,°” 
though this time acting in a somewhat different capacity under another 


section to set the retail price of draught beer sold for consumption 


off licensed premises. 


66 E2950) NoAsEoR. 453 

67. ({19574) NeEZiEe Rag lon (S.C eandeG-Aa)). 

68 Supra, note 66 at 448-52. 

69 Supra, note 66 at 204-05 (per Cooke J., with whom North J. 
concurred (at 207)). See, however, 210-13 where Turner J. looked 


for something beyond legislative "trappings" to support his 
judgment. 
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However, despite the apparent width of these judgments, several 
cautions must be entered against taking them too far. First, the 
"trappings" in the Act were rather clear. /? Secondly, in the Jackson 
case, Hutchison J. only upheld the applicant's right to be heard by 
the Tribunal as to the effect of the Order on his own trading position. 
He denied him any right to be heard on the much broader issue of the 
effect of the Order on the national revenue, and doubted whether he 
could claim to be heard on the issue of the effect of the award on 
employment in the hardware distribution trade in which he carried on 
his business. ’+ This was picked up by one of the majority judges 

in the later decision, the Licensed Victuallers' case. Turner J. 
expressed the strong conviction that he was not going so far as to 
hold that all consumers had achieved a right to be heard and he 
stressed "the delays and difficulties that would be entailed by 


hearing all those affected". /4 


Thirdly, the same judge placed much 
emphasis on the fact that the Order under challenge in this case came 
out of the conduct of an application to the Tribunal initiated by the 
applicants for relief, suggesting that the result might have been 


different if the Order had been independently issued by the Tribunal 


70 The legislation created a Tribunal which held "sittings" and 
“heard" "cases" generally in public. See e.g. the judgment of 
qurners.’, ashy whe: Pali lbs 

71 Supra, note 66 at 452-53. 


a2 Supra, note 67 at 213-14. 


as it was entitled to do under the relevant section. /3 Fourthly, in 
the Licensed Victuallers' case, Cooke J. (with whom North J. concurred) 
stated that he was not going as far as stating that the Price Tribunal 


always had to act judicially in making Orders /4 


and he noted that, 
in Jackson, the applicant had based his argument for a public hearing 
on the fact that he had a special case dissociated from all others in 


the hardware importing business. /> 


Thus, in effect, the two later New Zealand cases, while perhaps going 
somewhat further than Wiswell in that they applied natural justice 
requirements to an order which was legislative in both form and 
substance, nevertheless seemed to depend on both strong "trappings" 
or indicia of the necessity for a hearing in the Act and the peculiar 
effects of the legislative order upon particular individuals. The 
categories of person entitled to claim protection were in each case 
quite limited, and in Jackson at least, the scope of the hearing was 


circumscribed severely. 


In summary, Once one moves away from the area of rules made by the 
Lieutenant Governor or Governor in Council, the opportunities for 


arguing for a hearing in rule-making situations increase somewhat. 


73 ddereat o14: 
74 Id., at 206-07. 


75 Id., at 206. 
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This is particularly so if the rule can be classified as adjudicative 
rather than legislative in substance despite its form. Nevertheless, 
it is significant that in England, notwithstanding the emergence of 

the more liberal, procedural fairness doctrine, at least one eminent 
judge has not been prepared to see the need for such fairness where 

the rule is legislative in substance. /© Against this, all that can 
be raised are a couple of 1950's New Zealand decisions based on very 


particular facts. 


ce Administrative or Executive Rules and 


Orders, Policy Statements and Interpretations 


Is the picture any different when one moves away from legislative 
rules, as defined somewhat ambiguously by the Canadian courts, to 
administrative or executive action that might be seen as coming within 
a broader definition of rule or rule-making; for example, policy 
statements or the issuance of interpretative rulings? Does it 

matter whether the administrative or executive action in question has 


legally binding force or is simply advisory? 


76 In Bates v. Lord Hailsham, supra, note 63, Megarry J. clearly 
accepted the new fairness doctrine but would not apply it to 
"legislative" action. 


As far as the English courts are concerned, the significant decision 
is that of the Court of Appeal in R. v. Liverpool Corporation, Ex 
parte Liverpool Taxi Fleet, Operators. Association. ’/ This concerned 


a policy decision taken by the respondent Corporation to increase from 
three hundred the number of taxi licences in the City of Liverpool. 
Lord Denning M.R. held that it was the duty of the Corporation to hear 
those whose interests would be affected by such a decision before it 
was taken, and this included the applicant Association whose members 
would be financially prejudiced. 

They may be said to be exercising an administrative function. 


But even so, in our modern approach, they must act fairly; 
and the court will see that they do. 78 


Subsequently, this argument was raised in a Canadian case: Rothmans 
of Pall Mall Ltd. v. Minister of National Revenue (No. 1),/7 a 
judgment of the Federal Court of Appeal, delivered, perhaps 
Significantly, by Le Dain J., the judge who delivered the decision of 
that} Couclin. the Inuit Tapirisat case,. discussed! car ent ine case 
involved an interpretation by the Department of the term "cigarette" 
for Excise Tax purposes. Basically, it was a question of whether the 
filter should be included in the measurement or not, and as a result 


of representations by two tobacco companies, the definition was 


changed. The applicant company claimed that it should have been given 


77 1972] 2 All E.R. 589 (C.A.)- 
78 Id., at 594. 


te, (1976), 67 D.L.R. (3d) 505 (F.C.A.).: 
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notice of this and an opportunity to comment because the decision 


affected its competitive position in relation to the other companies. 


The Court of Appeal held that the applicant was not directly affected 
by the decision in a way that could be recognized by the Court and 
tended to make light of the competitive position argument .2° Le 
Dain J. also stated that: 

I know of no authority which supports a general duty, when 

considering a change in administrative policy to be applied 

in individual cases, to notify and offer anyone who may be 

interested an Opportunity to make representations. 81 
He then went on to distinguish the Liverpool Corporation case on the 
basis that the other two judges besides Lord Denning M.R. had based 
their judgments on the fact that the Association had previously 
received an undertaking that the number of licences would not be 
increased, at least without the Association being given an opportunity 
to comment . 2 Not only had no such undertaking been given here but 
there was no practice of soliciting industry comments on such matters 
which would create a reasonable expectation of consultation in all 


such cases, nor had the applicant company previously made any 


representations in relation to the interpretation of the section. 


80 Id., at 509-10. 
8l Id. 


82 Id., at 510-12, referring at 512 to the judgments of Roskill L.J. 
and Sir Gordon Willmer. 
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It is perhaps somewhat unfair to interpret the other judgments in the 
Liverpool Corporation case as so strongly depending on the making of 

the undertaking. Certainly, at one point, Roskill L.J. does seem to 

indicate that he is not intending to lay down a general principle 


about the need for a hearing on such cases.°? 


However, he talks 
generally about the usefulness of such representations to the 
Corporation and the need for "due and fair regard to all the 
conflicting interests" "4 Also the following statement indicates 
that he probably thought that the Corporation owed procedural fairness 
obligations to a wider group than the Association, to which alone the 
undertaking had been given: 

The council must make up its own mind what policy it wishes to 

follow; but before doing so it must act fairly to all concerned, 


to present licensees and to would be licensees and to others 
also who may be interested. 


Nevertheless, whatever the appropriate interpretation of the 
Liverpool Corporation case, what does emerge clearly from the Rothmans' 


decision is antipathy on the part of the Federal Court of Appeal 


83 Supra, note 77 at 596. 
84 Id. 


85 Id., at 597. Note the comment of J.M. Evans, "The Duty to Act 
Fairly" (1973), 36 Mod L. Rev. 93 at 97 where he contrasts this 
decision with Bates v. Lord Hailsham: 


It seems rather odd to require a hearing before a body 
formulates non-statutory policy guidelines although 

there is no common law duty to consult before a statutory 
rule-making power is exercised. 


See also footnote 230, infra. and accompanying text. 
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towards the concept of fair procedure in rule-making, at least where 
that rule-making takes the form of a non-binding, interpretative 
statement by a minister of a government department. Whether that 
attitude would be at all influenced, as Le Dain J. was later to be in 
the Inuit Tapirisat case, by the subsequent acceptance by the Supreme 
Court of Canada of the "duty to act fairly" with procedural content 


can only be a matter of conjecture. 


However, even in the area of statutorily-authorized policy statements, 
the limited experience, at least until recently, has not been 
encouraging. In the case of Re Bedesky, discussed earlier, the Ontario 
Divisional Court, in a decision affirmed by the Court of Appeal, held 
that there was no authority to support the proposition that the rules 
of natural justice applied to the formulation of a statutorily- 


authorized quota policy which was expressed in the empowering statute 


to be of an administrative arenes 


Possibly of great significance, though, is the decision of the Supreme 


Court of Canada in Capital Cities Communications Inc. v. Canadian 


Radio-Television Commission delivered in late 1977.°' One of the 


86 Supra, note 30, particularly at 58 D.L.R. (3d) at 507-08 (per 
Morden J.). Note, however, Re Michelin Tires Manufacturing Ltd. 
C1075) ee. ask. (50) eb90 (NIS.S.C.58A:D.) 7 inswhichathe court 
"struck down" an interpretative bulletin which had not been 
publicized effectively. This not only suggests a recognition of 
the "legal" status of such bulletins but also that their 
effectiveness may depend on after-the-event if not prior 
notification. See H.N. Janisch, "Secret Law Condemned" (1976), 
3 Nova Scotia Law News, No. 2 at 19; David J. Mullan, "Recent 
Developments in Nova Scotian Administrative Law" (1978), 4 
Dalhousie L.J. 468 at 551-57. 


87 7 Teele. he. (50) 009 1S.C.C.) 
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many issues in this complex case was whether the CRIC exceeded its 
jurisdiction in basing its decision on a policy statement rather than 
on a law or regulation. It was argued that the Commission had to act, 
if it did at all, in relation to program content and advertising on 


cable television by regulation. 


After acknowledging that if regulations had been made they would have 


88 


prevailed, Laskin C.J.C., delivering the majority judgment, went on 


to consider whether the Commission had the choice of either acting on 
a case-by-case basis or by regulation but not by policy statement. 
This he rejected categorically in a decision that has been praised by 


Professor Janisch as opening up the Canadian regulatory system to an 


89 To quote from Laskin C.J.C.'s judgment: 


era Of rule-making. 
An overall policy is demanded in the interests of prospective 
licensees and of the public under such a regulatory regime 
as is set up by the Broadcasting Act. Although one could 
mature as a result of a succession of applications, there 
is merit in having it known in advance. 90 


Earlier he stated that "it was eminently proper that it lay down 


guidelines from time to time” 2+ 


88 Id., at 629. 


89 Supra, note 11 at 96-98. See, however, Brandt Dairy Co. Ltd. v. 
Milk Commission of Ontario, [1973] S.C.R. 131 and Canadian 
Institute of Public Real Estate Companies v. Corporation of.City 
O£= Toronto’ -(1978) ,"25eNzRL=108 {S.CiG.) , eforetwo' instances of the 
Supreme Court striking down subordinate legislation which simply 
passed on the power delegated to another instead of actually 
formulating rules on the subject in question. 








90 Supra, note 87 at 629. 


91 Id. 
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Professor Janisch's praise for the decision results from the Court's 
rejection of an inhibiting series of English decisions which have 
traditionally been taken to indicate that laying down a policy in 
advance is only sustainable if it is open to full scrutiny, challenge 
and reconsideration in any particular case in which the matter is 
raised. Whether that contributes to a new era of advance policy and 
rule-making by Canadian administrative authorities remains to be seen. 
What is of significance, however, for present purposes, is the 
emphasis which Laskin C.J.C. placed in his judgment on the fact that 

[t]he guidelines on this matter were arrived at after 

extensive hearings at which interested parties were present 

and made submissions. JZ 
Here, at least, is some suggestion that the validity of such policies 
or, perhaps more accurately, their ability to be applied routinely in 
particular cases, may very well depend upon the degree of consultation 
and hearing of interested parties that has taken place before the 
policy is finally formulated. If so, the Capital Cities case may not 
only herald a new era of rule-makimg by Canadian administrative 


agencies but also common law inspired rule-making procedures. 


However, aS in all other areas where the development of rule-making 
procedures by the common law route has been raised as a possibility, 
caution is necessary. On what may be no more than a passing comment 


of the Chief Justice, too much reliance should not be placed. 
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Nevertheless, there are other signs of judicial movement. The opening 
up of the law of standing by the Courts may conceivably have the spin- 
off effect of leading the courts to require fair procedures for the 
benefit of those affected by policies and now recognized by the courts 
as having status to seek judicial review of decisions on such 
substantive grounds as excess of jurisdiction and abuse of discretion. 
For example, in Re Doctors’ Hospital and Minister of Health, Cory J., 
delivering the judgment of the Divisional Court, hela that both the 
Hospital and the doctors working at it had status to challenge the 
Minister's decision to close it as part of an overall policy of economic 
rationalization of hospital services in the province.?? Though 
ultimately the issue did not have to be decided, it may well be that 
this identification of the doctors' interest would have led the judge to 
hold that the doctors had to be heard before the policy was finalized. 
On the question of policy hearings, the Ontario Court of Appeal has 
recently upheld a decision of the Divisional Court that the OMB was 
obliged to listen to evidence and arguments about a non-binding policy 
decision of the Ontario Treasurer which the OMB had taken into account 


ine.ts Seis” However, unlike the Divisional Court, the Court 


oS (1976) = 68sD-Ta Raw (d)d 220! (Onktsa Hee, paDaveaGes) al 2382 0esec; 
however, Rothmans of Pall Rothmans of Pall Mall, supra, note 79 and Rosenberg v. 
Grand River Conservation er Conservation Authority (1975) 612 Ds Lek. (34) 10435 
(Ont. H-C’) ,alicd (1976), 69 D.L.R. (3d) /384> (Ont. -CcA.); Re 
Robertson and Niag. Niagara South Board of Education (1974), 41 D. ).L.R. 
(3d)5 7) (Ont. 6H: CejrDives Cts Matesoawherevasmelastcicterstes: 
for standing to challenge administrative action was adhered to 
by the courts. 


94 Corporation of Township of Innisfil v. Corporation of Township of 
Vespra, aS yet unreported decision of the Ontario Court of Appeal, 


delivered: December 20, 1978, afr (in part) Township of 
Innisfil v. City of Barrie (No. 2) (1.976)... 7 OAGBSR. 233 (Onc. 
H.C., Div. Ct.). (Leave has been granted to appeal this decision 
to the Supreme Court of Canada.) 
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of Appeal was of the view that neither the Treasurer nor ministry 
officials were subject to cross-examination on the fairness or merits 
of the policy.?> Nevertheless, some accretion to procedural rights 


seems to have been achieved. 


How far these decisions and possibilities can be taken is, however, 
another matter. Suffice it to say, that if there is a case to be made 
for the imposition of general rule-making procedures in the province 
of Ontario, too much reliance should not be placed on the present 
potential of the common law. The signs are few and developments may 
well be extremely slow. Also, as Laskin C.J.C. suggested in relation 
to CRIC policies, the incremental development of law on the case-by- 
case basis is not always the best method of proceeding. Acting to 
adopt rule-making procedures through legislation may not only achieve 
desired results much more quickly and at less cost to the system and 
those involved in it but also, because of the ability of legislators 
to consider the problem from a broader perspective than courts are 
normally capable of, the end-result may be much more satisfactory. 
Much of the balance of this study will be concerned with endeavouring 
to discern whether it is indeed the case that a rule-making procedures 


statute would be a desirable development in the province. 


95 See the memorandum judgment of Lacourciere J.A. (with whom Howland 
€,3.0:eand dessupy .A-.concurred)sat.d15-23..) Houlden JA. also 
concurred on this issue. However, Blair J.A. shared the view of 
the Divisional Court that cross-examination should be allowed 
(id., at 45-51). This aspect of the issue is commented on by 
Janisch, supra, note ll at 75-78. 
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4. Content of "Rule-Making" Procedures 


Imposed by the Common Law 


One final point does, however, merit consideration before I move on to 
the issues of statutory and informal recognition of rule-making 
procedures under Ontario and federal law. This is the question of the 
content of procedures that the courts have felt were necessary to 
protect affected interests in those few "rule-making" cases where 
procedures were held to be required, an issue tended to be skirted in 
my general survey of whether there were any circumstances in which 


rule-making, either formal or informal, demanded some procedures. 


In fact only four specific cases were identified in which procedures 
were felt to be necessary: Wiswell, though there have been many 
spinoffs from this; the two New Zealand decisions, F.E. Jackson and 
the Licensed Victuallers' Association case; and finally, the Liverpool 
Taxi case. However, in addition, the Inuit Tapirisat case may provide 
some clue as to the possible thinking of future courts or possible 
legislative solutions when a rule of the Royal Representative in 


COUNCTUSIS=ineissie. 


In point of fact there is very little of use on this issue in the five 
decisions just mentioned. In Wiswell, the courts were concerned solely 
with the issue of the adequacy of notice of a public hearing and held 
that the Association, because of its known interest in the matter, was 


entitled to be sent information about the impending hearing and that 


=Hii= 
newpaper advertisements were not enough. 7° In the Licensed 
Victuallers' case, the New Zealand Court of Appeal was merely asked 
the question as to whether the Association was entitled to "a hear ing 
of some sort" and in answering affirmatively, the majority of the 
Court did not go beyond that.?/ Hutchison J., in the earlier 
decision of Jackson, had been somewhat more forthcoming, seeming to 
suggest that as the matter had been dealt with in other respects by 
public hearing, the applicant had a right to put forward his evidence 
at a public sitting of the Board. 2° However, no details were spelled 
out as to the precise procedures at such a hearing and as noted 
already, the Court expressed a very limited view as to the matters he 
could raise. Finally, not much is gleaned from the English Court of 
Appeal decision in the Liverpool Taxi case. Both Lord Denning M.R. 

and Sir Gordon Willmer spoke simply of an obligation to "hear" ,22 and 
though Roskill L.J. spoke somewhat more precisely of a duty to give 

100 


notice to the Association and to hear representations from it, 


this scarcely amounts to any kind of detailed prescription of procedure. 


96 pUpLa, note 46 at 763=/4 (per Hall J.). 
97 Supra, note 67 at 205 (per Cooke J.) and 208 (per Turner J.). 
98 Supra, note 66 at 452-53. 


99 Supra, note 77 at 594 (per Lord Denning M.R.) and 599 (per Sir 
Gordon Willmer). 


100 Id., at 596-97. 


The same is also largely true of the Canadian decisions which built 
upon the foundation provided by Wiswell. These are all decisions in 
which the by-laws of municipalities were directed at specific pieces 
of land or particular areas, and in which the courts were prepared 

to say, because of that specificity and the effects on the property 
Owners in question, that some procedures were necessary. In the 1971 
Ontario Court of Appeal decision in Raes v. Township of Plimpton, 
Aylesworth J.A., delivering the judgment of the Court, held that the 
applicant was "entitled to notice and entitled to ‘ti a full hearing 
with respect to the subject matter of the amending by-law" rot 
Similarly, Lieff J., speaking for the Divisional Court in a 1974 
decision quashing a zoning by-law, Re Multi-Malls Inc. and Attorney- 
General for Ontario, stated that "notice of intention to pass such a 
by-law together with an opportunity to be heard should be given to 


interested parties" 10 


Despite the lack of precision in these statements, it is to be expected 
that the type of hearing required in such cases would be of the regular 
adjudicative type exemplified by the provisions of Part I of the 
Ontario Statutory Powers Procedure Act. The use of the qualifying 
adjective "full" by Aylesworth J.A. suggests as much. Nor is this at 


all surprising given that in most of these cases the courts have been 


101 Supra, note 56 at 647. 


102 (SupEa, note 57 at 67. 
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concerned not with broad policy decisions affecting a vast range of 
people but rather individualized municipal decisions having, as in 
Wiswell, many of the characteristics of a lis or contest between two 
distinct interests. The argument, Of course, becomes weaker insofar 
as many zoning decisions are not so confined in the range of interests 
affected, and if Wiswell does apply to all zoning decisions, as 


103 


sugges cedeing Mattie Mall stein o% then the nature of the hearing 


required may be modified considerably. 


Significantly, section 3(2) (h) of the Ontario Statutory Powers 
Procedure Act excludes the application of Part I of the Act (that 
establishing a minimum code of procedure) from proceedings. 

--- Of a tribunal empowered to make regulations, rules or 


by-laws insofar as its power to make regulations, rules or 
bylaws is concerned. 


However, in Re Hershoran and City of Windsor, Hughes J., delivering 
the judgment of the Divisional Court, held that this did not prevent 
the application of the rules of natural justice to by-law making on a 


common law basics. O 


He may also have gone as far as to suggest that 
section 3 was a type of privative clause not applying where the error 
was jurisdictional, such as breach of the rules of natural justice, 


and that in such a case, the provisions of Part I would be 


103 Id., at 64 and 67. See, however, note 62, supra, and accompanying 
text. 


104 Supra, note 56, 40 D.L.R. (3d) at 191-92. 


6 GAG = 
invokea.*2? However, the particular portion of his judgment is 
difficult to comprehend or justify if it indeed goes that far. On 
appeal, the Court of Appeal did, however, affirm the decision "for 
the reasons stated" by Hughes ye For the meantime then, this 


issue must remain clouded. 


Of perhaps more value, despite the fact that it is not a rule-making 
case, is the Inuit Tapirisat decision: wAccording tote Daintd,sehe 
duty to act fairly does not impose on the Cabinet 

-.- any particular manner of considering a petition or 

appeal, any particular limits to the right to consult, or 

any particular duty of disclosure with respect to intra- 

government submissions. 107 
As a result, he did not find it necessary for Cabinet to disclose the 
CRIC's submission in the matter nor did he think it was a matter of 
complaint that the Cabinct may only have considered a summary of the 
petitioner's brief. However, he was prepared to hold that depending 
upon its nature the petitioner may well have been entitled to be given 


"a reasonable opportunity to reply" to Bell Canada's euesctones. o 


LOS Feld, dil 922, Mocer Mie Velicy UC Tete RO UvIOu anes eatin 
Some Problems of Pouring Old Wine Into New Bottles" (1977), 55 
Can. Be Reve 148 “at 1587 n. 37 tor a daisctission: Of this. 

106 > Supra, note =56,"45 DLR] (sdjrat 5a4- 

107" Supra, note-35-at 372. 


08" Ids,eacso 15. 
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This has two potential lessons for the development of rule-making 

procedures through the common law Pontes First, the courts are going 
to be very wary of imposing any particular procedures on the Cabinet 
when it is considering regulations placed before it for promulgation. 


Indeed, this is not unexpected given the manner in which Cabinet has 


108a 


functioned generally under the Canadian constitution. What it 


does emphasize, however, is that either in the courts or through the 
legislative process, attention should be focused upon procedures at 
the drafting stage before the matter goes to Cabinet in the case of 
rules either made by the Royal Representative in Council or requiring 


the approval of that body. 


The second point of interest in the Inuit Tapirisat case is the Court's 
ready acceptance of the fact that the CRIC's advice to Cabinet did not 


have to be revealed. The fact that Le Dain J. was so easily able to 


108a I say generally because as the Inuit Tapirisat case itself 
demonstrates, Cabinets have exercised adjudicative-type roles in 
this country which either by custom, statutory direction or 
judicial pronouncement have involved hearing-type procedures. 
See Le Dain J."s discussion (id., at 370-71) of Wilson v. 
Esquimalt and Nanaimo Railway Co., [1922] 1 A.C. 202; Border 
Cities tress Club vy. Attorney -Generalyor Ontarjo,, Cl95538) D.L.R. 
404 and decisions involving the procedures followed by Cabinet in 
hearing appeals from the former Board of Railway Commissioners. 
See also sections ll and 12 of the Foreign Investment Review Act, 
S.C. 1973-74, c. 46. Historically, the legislature itself has 
also, of course, from time to time exercised adjudicative-type 
roles or adopted hearing-type procedures, the most pertinent of 
which for present purposes is undoubtedly the procedures adopted 
in relation to the enactment of private bills (See C.K. Allen, 
Law and Orders (London: Stevens and Sons, 3rd ed., 1965) at 76). 
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equate the CRIC's submission with the submissions of other intra- 
governmental sources says something about the uneasy position of 
regulatory agencies in this country when compared with the legally 
more independent position of the equivalents in the United States. 
However, that aside, it also suggests problems that may have to be 
given serious consideration if general rule-making procedures are 
contemplated in Canada. To what extent would such procedures require 
that government departments initially responsible tor drafting rules 
have to reveal their ultimate views on those rules before submission 
to Cabinet? Should concern for the secrecy of Cabinet deliberation 
lead to a continuation of the principle that in all matters, the 
Cabinet is entitled to confidential advice from the departments of 
state? To what extent would that, if accepted, justify the inclusion 
of factual material not previously revealed to interested parties in 
the submission to Cabinet? These problems are all ones that will ke 


returned to in a subsequent part of this paper. 


In conclusion, on the question of the content of rule-making 

procedures, it has to be acknowledged that those few courts in Canada 
and in the parts of the Commonwealth that have been prepared to recognize 
the necessity for some procedures in certain circumstances have done 
little to contribute to a body of jurisprudence on the precise nature 

of those procedures. This is not, of course, a matter of criticism. 

In most of the cases the precise content of procedures was not a 

problem and generally there has been too little exposure to the issue 


to expect anything of a developed, sophisticated nature. 
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Be As sed Statute 


ills "Notice and Comment" or Hear ing Requirements 


In 1969 the MacGuigan Committee reported that it had been able to 
find only two Canadian statutes which required formalized consultation 
or a hearing before regulations were promulgated and these remain on 
the statute books today .+99 The first, and undoubtedly more 
Significant, is section 16(2) of the Broadcasting Act which requires 
the CRIC, before making regulations in relation to broadcasting 
licences, to publish a copy of each such regulation (including 
amendments) in the Canada Gazette and that 

--- a reasonable opportunity shall be afforded to licensees 


and other interested persons to make representations with 
respect thereto. 


110 
The second example found by the Committee was in the Grain Futures Act 
and provided that, before the Board of Grain Commissioners, with the 
approval of the Governor in Council, made any regulations in relation 
to trading on the Winnipeg Grain Exchange, 

--- notice thereof shall be given to the Winnipeg Grain 


Exchange and the Winnipeg Grain and Produce Exchange Clearing 
Association Ltd., and each of the said Associations or any 


1095 supra, note Z2lat4s., 


PLO STR osCce Lo LOECR Ee al, 
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members thereof shall be given an opportunity to be heard 
in connection therewith. PEL 


Since then, quite a number of statutes in varying fields have in fact 


provided for basically the same kind of "notice and comment" procedures 


as laid down in the Broadcasting Act. They include the Clean Air Act,'!? 


NES: 14 


the Motor Vehicle Safety ee 
Ss the 


the Environmental Contaminants Act, 
the Federal Court Act (with respect to rules of Court) ,++ 
Pilotage Act (with respect to both pilotage tariffs and regular 


ed i} Ty 


regulations) Also five 


and the Radiation Emitting Devices Act. 
recent important Bills, not yet law, require "notice and comment" 


procedures before the promulgation of regulations. The five Bills are: 


1) The Telecommunications Bill, which consolidates the jurisdiction 


of the CRIC. As well as continuing the present provision with respect 


Tl! R.S.C. 1970, .c.. G-1/, section 5(2).. See also Section 330108 che 
Railway Act, R.S.C. 1970, cs R=2 inserted. bysS-C.61969 c.G0, 
S. 70, by virtue of which the CIC is subject to "notice and 
comment" procedures in relation to regulations related to costs 
determinations, though the opportunity to make submissions and 
request a hearing is confined to "any transportation company, 
organization, provincial authority or municipal authority" 
(subs.c2)% 


112 WSC. 10-72 aC. Gy SeCUION az) ce 

W135 S.C 9/8 = J5— 10) aC nel ei SCCt ION (2) 705) 

114 RS .C.6 1970 ,.C. 4260, oS soup. Boece IOnag. 

115, R.S.C. 1970, cz, 10,.2nd Supp, Sect 1Omeao. (4). 
116 .R.S.C.. 19 /0-71=/2,, Cc. 52.7 SECEIONS eZ secnde Le (3G 


117 R.S.C.. 1970,.c. 34,7 1st Supp., section LLC). 
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to regulations on broadcast licensing, it extends the "notice and 
comment" procedure to regulations to be made by the Executive Committee 


of the CRIC in relation to telecommnication rate-setting.18 


2) The National Transportation Bill, which applies the "notice and 


comment" procedure to certain rate-setting regulation-making of the crc. 19 


3) The Competition Bill in which the Governor in Council is obliged 
to follow the "notice and comment" procedure in relation to making 


regulations about the conduct of class actions under the act 120 


4) The Transportation of Dangerous Goods Bill which also requires 


the Governor in Council to adhere to a "notice and comment" procedure 


in promulgating regulations.+¢+ 


5) The Nuclear Control and Administration Bill. This establishes a 
new regulatory body, the Nuclear Control Board, as part of a revamping 
of the regulatory scheme for atomic energy in Canada. Under the Bill, 
the new Board is given extensive Peretti reine power and in 
exercising that power is subject to the identical procedures imposed 


in the other four pieces of impending legislation.+22 


118 4th Session, 30th Parliament, Bill G=16,7 Section 61 (2);, 13). 
119 4th Session, 30th Parliament, Bill C-20, section 278.1 (2), 4a) e 
120 3rd Session, 30th Parliament, Bill Caio esectiones 9.2» (2)=, (3); 
121 4th Session, 36th Parliament, Bill C-17, section 18. 


122 3rd Session, 30th Parliament, Bill C-14, section SOW eat. 
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Interestingly, in each case there is a new, additional provision to 
the effect that the "notice and comment" procedures do not apply to any 
regulations revised as a result of representations by interested 


£23 
persons. 


What this acceptance of "notice and comment" procedures in relation 
to these quite diverse regulations seems to indicate is a greater and 
growing commitment on the part of legislators at the federal level 

to the appropriateness of more formal consultation involving 
potentially the general public as well as those most directly 
interested. This follows the recommendations of the MacGuigan 
Committee which urged the consideration of the need for "notice and 


ieee buiathe 


comment" procedures in particular regulatory situations, 
sense of that Committee that a general requirement for such procedures 
was unnecessary is also reflected in the fact that many Acts have been 
enacted since that time without such procedures being attached to the 


regulation-making power 12° 


When the MacGuigan Committee talked about only being able to find two 


Canadian examples of such procedures, it is a little difficult to know 


iZ3, ~seere.g. id., section 0 (3)4 
124 Supra, note 2 at 48. 
125 See e.g. Canadian Human Rights Act, S.C. 1976-77, c. 33, sections 


237 29,062;)inmigration Act, SiCwi9/6-77, c. 52,> Section hy: 
Canadian Wheat Board Act, S.C. 1976-77, c. 56, section 33.21. 
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whether the Committee was speaking solely about federal legislation 
Or whether it intended to include provincial legislation as well. 
Whatever the case, it is clear that the position is little or no 
different at the provincial level. Instances can be found in the 
statute books of the provinces whereby a hearing is required before 
the promulgation of regulations. For example, section 60(1) of the 
British Columbia Workmen's Compensation Act of 1968 provides that 
before the Workmen's Compensation Board makes regulations "a public 
hearing shall be held", notice of which has already been given in 


local newspapers. 1° However, this is certainly not common. 


Professor F.A. Laux, in his casebook on The Administrative Process ,12/ 
cites two Alberta statutes where, in one case, the Labour Relations 
Board is given authority to fix minimum wages "La]fter such inquiry 


as the Board considers adequate" ,128 and in the other, public hearings 


are required under the Planning Act in relation to zoning by-laws .+2? 
There are no exact Ontario equivalents, though the structure of the 


planning process in Ontario, with the supervisory judicial role of the 


120 oes Cae 900 pre On 


127 (Edmonton: Faculty of Law, University of Alberta, 3rd ed., 1975) 
ace 2: 


128 Alberta Labour Act, S.A. 1973, c. 33 section 24(1). 


129 Planning POUR Roe. 19707102276, Section 130. 
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Ontario Municipal Board, ensures that there is an opportunity for a 


hearing, at least at the Board level, in relation to many planning 


by-laws .230 


For the rest, however, the legislature in Ontario does not seem to 
have accepted the need for any kind of hearing procedures in relation 
to proposed rules and policies. Indeed, as we have seen already, 


regulation-making is excluded specifically from the operation of the 


procedural requirements of the Statutory Powers Procedure hoe 


Generally, regulatory agencies in Ontario are either not given 


regulation-making authority ,7>4 or where it is conferred, it is 


subject to confirmation by the Cabinet (Lieutenant Governor in 


33 For the most part, regulations are developed by the 


Councaint 
department of state responsible for the administrative agency and 
promulgated by the Lieutenant Governor in Council. No formal 


opportunity is provided for "notice and comment" by interested parties. 


The same is true of statutes giving authority to government departments 


130° sSee) OntariosMunicipal (BoardtAct;, K-s-O. 1970,ec. -3235. (as amended). 
The Board is also subject to the Statutory Powers Procedure Act, 
S.O. 1971, c. 47, Part I, with respect to some of its functions. 


See also, Re Zadrevec and Town of Brampton (1973), 37 D.L.R. (3d) 
326) (Ont. CeAs). 


Lal S205 #1971 ac 4 sectione (2):(h); 


132 See e.g. Upholstered and Stuffed Articles Act, R:S.0. 1970, c. 474, 
section 40+ Securities Ack, R:S:0: 1970, cc. 426, section 147. 


133 See e.g. Workmen's Compensation *Act,7R-S.0. *1970;..c. -505,, section 
77(1); Ontario Water Resources Act, R.S.O. 1970, c. 332, section 
62; 
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to carry out regulatory programs of various sorts. The regulation or 
rule-making authority generally vests in the Lieutenant Governor in 
Council or in the minister subject to Cabinet approval with no "notice 


and comment" procedure established. !*4 


Thus, for example, we find in the Ontario Environmental Protection Act 


am: 1971139 136 


and the Environmental Assessment Act of 1975 
extensive regulation-making powers conferred on the Lieutenant 
Governor in Council and no formal opportunity for interested party 
input established. The same is true of the recently enacted but as 
yet unproclaimed Ontario Securities Neg in which no statutory 
recognition is given of the well-established practice of the Ontario 
Securities Commission of issuing policy statements, a practice that 


may in part be attributed to the absence of any formal rule-making 


authority in the Commission itself. 


134 See e.g. Retail Sales Tax Act, R.S.O. 1970, c. 415, section 42; 
Department) of ybabour, Act; RtS.0.201970 ese 117 esection, 115(1) 
(Minister with Cabinet Approval) and (2) (Lieutenant Governor in 
Couned)s. 


been S071 Ohl. 86. sections94.. 
1Bbt sO 619 15 69. “section .41- 


376 (520-1970 nea, section 139.4 The OSC practice is discussed in 
greater detail, infra, at notes 189-203 and accompanying text. 
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Ze Other Procedural Requirements 


Despite certain terminological difficulties identified earlier, the 
definition of "regulation" in the Ontario Regulations Act captures 
most subordinate legislation-making, with the exception of municipal 
by-laws and a few other specific exceptions in the province of 
Ontario; 2 The purpose of the statute is primarily to ensure that 
legislation is publicized so that those affected or potentially 
affected by it may be aware of its existence. The procedures laid 
down are not really concerned with creating opportunities for 
commenting on the substance of the legislation in question, though as 
a matter of practice, publicity of the making of legislation, even if 


it is after-the-event, will on occasion generate critical comment 


about the merit of that legislation. 


Given that most of this statute does not therefore deal with the 
problem of the need for public input into the making of subordinate 
legislation, the following brief description of the process by McRuer 
will suffice for present purposes: 


Regulations coming within the Regulations Act are required to 
be published in the Ontario Gazette within one month of being 
filed, or after such extended time as the Minister charged 

with administering the Act orders. A regulation required to 

be published that has not been published is not effective 
against a person who has not had actual notice of it. Detailed 
provisions are made for the numbering of regulations and the 
method of publication. 13? 


l3S*See footnote #297 supra, fore thne ft last. 


139 Supra, note 1 at 364-65. 
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The only opportunity that this process offers for formal input as to 
substance is a requirement that a regulation be filed with the 


nee According 


Registrar of Regulations before it comes into force. 
to McRuer, this official "is in a position to offer suggestions and 
make criticisms, which he could not do if departments were permitted 
to arrange publication directly". 14! However, there is no suggestion 
that this opportunity for suggestions ever takes the form of close 


questioning of the substantive wisdom of the regulations being filed. 


However, aS a result of the McRuer Commission's recommendations, one 
reform to the Regulations Act did come about: the creation of a 
Standing Committee of re Orato Legislative Assembly to which all 
regulations stood permanently referrea.+4? This, according to McRuer, 
was. necessary so that the Legislature could have "an effective form 

of review" of subordinate legislation and that there could be 
protection for "the fundamental civil liberties of the individual" 14 
Accordingly, in the 1968-69 session of the Legislative Assembly, such 
a Standing Committee was provided for in a new section 11 of the ACT 


but, as recommended by McRuer with a view to making the Committee 


non-partisan in its operation, it was to be concerned only with "the 


140 2.5.0. 1970) c..410,. Section 2. 
141 Supra, note 1 at 365. 
Mesa CANE Srvc he ORM A Send he 


143 idee ateasO- 
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scope and method of the exercise of delegated legislative power but 


without reference to the merits of the policy or objectives to be 


144 


effected by the regulations...". As a result, any hope of effective 


legislative scrutiny of the substantive wisdom of particular regulations 
was lost immediately and no genuine formal, after-the-event substitute 


for an advance "notice and comment" procedure was created. 


Whether McRuer was wise in so limiting his recommendations for the 
creation of a legislative scrutiny committee is a matter to which I will 
return later. However, I cannot forbear from wondering at this point 
about reasoning to the effect that the wisdom of regulations should not 


be a concern of the committee, as this was something "for which the 


145 


government is responsible to the legislature", and also assumptions 


that regulations should not be "initiating new policy, but should be 


144 S.O. 1968-69, c. 110, section 1 (now R.S.O. 1970, c. 410, section 
12). So far the Committee has reported to the Legislative 
Assembly on three occasions, twice in the last twelve months (see 
First and Second Reports of Standing Committee on Statutory 
Instruments, 2nd Session, 3lst Legislature, June and December, 
1978). Interestingly, the First Report of 1978 records the 
advocacy in the Committee's only previous report in 1973 of 
extending the jurisdiction of the Committee to include the "merits" 
of regulations and the endorsement of this recommendation in 
September 1975 by the Fourth Report to Government of the Ontario 
Commission on the Legislature ("the Camp Commission"). This was 
also concurred in June 1976 by the Second Interim Report of the 
Select Committee on the Fourth and Fifth Reports of the Ontario 
Commission on the Legislature. However, no legislative action has 
been taken. See the First Report of 1978 at 1 and 4-5. 


145 Supra, note 1 at 377. 


confined to detail". 
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ae Surely, committees of this kind are 


themselves devices of the legislature for ensuring government 


responsibility, and even in 1968 it must have been abundantly clear 


that regulations were doing far more than filling in details, whatever 


the traditional constitutional theory. 


As far as by-laws are concerned, the Ontario Municipal Act lays down 


procedures that generally have to be followed for the effective 


147 


authentication of by-laws. However, the Act generally leaves the 


process for the passing of by-laws to the municipalities' discretion 


146 


147 


148 


Id., at 378. Of interest here are the comments of Professor K.J. 
Keith writing of the growing use of broad delegations of 
subordinate legislation-making power in New Zealand, a phenomenon 
with clear Canadian parallels: 


We should be recognizing a new constitutional development. 
The principle reaffirmed by the 1962 Parliamentary 
Committee on Delegated Legislation [Li.e. that Parliament 
is concerned with 'general and essential principles' and 
the executive, as the subordinate lawmaker, with the 
detail] may no longer be valid. At least it is often not 
accepted in practice. It may be that we should acknowledge 
the development of what is, in effect, a new prerogative 
power to control (or to attempt to control) the eCOnGhy=—~ 
a power which mst in large part come from Parliament, but 
which will be conferred in broad terms. In granting such 
recognition, we should also, however, be recognizing the 
exercise of the very extensive new powers —- one such 
means is the involvement of those affected in the process 
of exercising the power. 


See K.J. Keith, "Constitutional Change" in Thirteen Facts (1977) 
ete 


R.S.O. 1970, c. 284, section 259. 


Section 242, authorizing by-laws governing the conduct of council 
proceedings. 
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though where electoral approval of a by-law is required, detailed 
procedures are Seiad 2 The significant difference, of course, 
between by-laws of a municipality and the regulations made by an 
administrative agency, departmental official, Minister of the Crown 

or Lieutenant Governor in Council, is that despite their theoretically 
subordinate nature, they are the equivalent of primary legislation at 
the municipal level. In other words, there is always a theoretical 


opportunity for debate of the substance of by-laws by the elected 


members of the municipal legislature. 


Federally, the Statutory Instruments Act of 1971, which was enacted 

as a result of the MacGuigan Committee's recommendations ,1°° provides 
the equivalent of the Ontario Regulations Act. It does, however, go 
somewhat further than the Ontario Act in the degree of scrutiny to 
which rules coming within its ambit are subject. By section 3, the 
Clerk of the Privy Council, in consultation with the Minister of 
Justice, is required to scrutinize a proposed regulation to ensure 


that 


(a) it is authorized by the statute pursuant to which 
it is to be made; 


(b) it does not constitute an unusual or unexpected use 
of the authority by which it is to be made; 


149 Id., Part X, sections 261-81. 


150 S.C. 1970-71-72, c. 38. See also the Regulations passed under the 
Act: SOR/71-592 as amended by SOR/72-94, SOR/72-527 and SOR/74-152. 
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(c) it does not trespass unduly on existing rights and 
freedoms and is not, in any case, inconsistent with the 
purposes and provisions of the Canadian Bill of Rights; and 


(d) the form and draftsmanship of the proposed regulation 
are in accordance with established standards. 


However, if the regulation offends in any of these respects, seemingly 
the most that can be done is to draw it to the attention of the 
regulation-making authority if the Minister of Justice agrees. It is 
also significant that, with the possible exception of (b) and the 
first part of (c), legality and language rather than the substantive 


merits of the regulation are to be the concern of those scrutineering. 


Section 26 also provides for the establishment of a legislative 
committee to which all regulations would stand referred, and this was 
subsequently accomplished with the creation of the Standing Joint 


Committee on Regulations and other Statutory Instruments of the Senate 


iKaiae 


and House of Commons. However, it is clear from the practice up 


151 The Committee came into existence in 1973 in the First Session of 


the 29th Parliament. See Minutes of Proceedings and Evidence of 


Standing Joint Committee on Regulations and Other Statutory 
Instruments, First Session, 29th Parliament, Issue No. 1 at 3. 


The present criteria upon which the Committee operates are set 
out below. These were concurred in by the Senate on November 23, 
1978 and the House of Commons on November 21, 1978. See Minutes 
of Proceedings and Evidence, Fourth Session, 30th Parliament, 
Issue No. 1 at 4-6: 


Whether any Regulation or other Statutory Instruments 
within its terms of reference, in the judgment of the 
Committee : 


Aes (a) is not authorized by the terms of the enabling 

statute, or, if it is made pursuant to the prerogative, 

its terms are not in conformity with the common law; or 
(cont 'd) 


- 80 - 


until now that the Joint Conmittee, despite the opportunities for 
innovation provided by the lack of specificity of its role in the 


Act, has taken a limited view of its function. According to 


LS iveetCOnt.C) 
(b) does not clearly state therein the precise 
authority for the making of the Instrument; 


2. has not complied with the provisions of the 
Statutory Instruments Act with respect to transmittal, 
recording, numbering or publication; 


of (a) has not complied with any tabling provision or 
other condition set forth in the enabling statute; or 


(b) does not clearly state therein the time and 
manner of compliance with any such condition; 


4. makes some unusual or unexpected use of the powers 
conferred by the enabling statute or by the prerogative; 


sy trespasses unduly on the rights and liberties of 
the subject; 


Ge (a) tends directly or indirectly to exclude the 
jurisdiction of the Courts without explicit authorization 
therefor in the enabling statute; or 


(b) makes the rights and liberties of the subject 
dependent on administrative discretion rather than on 
the judicial process; 


‘hee purports to have retroactive effect where the 
enabling statute confers no express authority so to 
provide or, where such authority is so provided, the 
retroactive effect appears to be oppressive, harsh 
or unnecessary; 


8. appears for any reason to infringe the rule of law 
or the rules of natural justice; 


9. provides without good and sufficient reason that it 
shall come into force before registration by the Clerk 
of the Privy Council; 

(cont'd) 
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152 and this is supported by the content of the 


153 


Professor Janisch, 


Joint Committee's Second Report published in 1977, "the work of 


the [Committee] has been largely technical in nature", following 
pretty much the same mandate as that given to the Clerk of the Privy 


Council and Minister of Justice in scrutinizing proposed regulations. 


75 er (cont. d) 


10. in the absence of express authority to that effect 
in the enabling statute or prerogative, appears to amount 
to the exercise of a substantive legislative power 
properly the subject of direct parliamentary enactment, 
and not merely to the formulation of subordinate 
provisions of a technical or administrative character 
properly the subject of delegated legislation; 


ll. without express provision to the effect having 

been made in the enabling statute or prerogative, imposes 
a fine, imprisonment or other penalty, or shifts the 
onus Of proof of innocence to the person accused of an 
offence; 


12. imposes a charge on the public revenues or contains 
provisions requiring payment to be made to the Crown 

or to any other authority in consideration of any licence 
Or service to he rendered, or prescribes the amount of 
any such charge or payment, without express authority 

to that effect having been provided in the enabling 
statute or prerogative; 


13. is not in conformity with the Canadian Bill of 
Rights; 


14. is unclear in its meaning or otherwise defective 
Ine tsedrabtinig > 


15. for any other reason requires elucidation as to its 
form or purport. 


152.. supra anote;i lL ats104 - 


153 Supra, note 151 at 9-27 demonstrates the Committee's application 
of the listed criteria to particular cases. 
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Barren as the common law might be in terms of imposing hearing 
procedures on rule-making authorities in Canada, it is no more than 
a reflection of the present statutory position. With very few 
exceptions, statutes in Canada do not make provision for any kind 
of hearing before rules are promulgated. In both Ontario and 
federally, there is a degree of legislative committee Senutiny at ter 
the rules come into effect, but both in theory and in practice this 
does not provide the assessment of the merits of proposed rules 
that, for example, is intended to be achieved by the U.S. 
Administrative Procedure Act's "notice and comment" procedures. 
Rather, it is technical in its focus, being concerned primarily with 
the legality and form of subordinate legislation. The same is true 
of the advance scrutiny of federal regulations and statutory 
instruments by the Clerk of the Privy Council and the Minister of 
Justice, despite the instruction of the empowering provision to be 
concerned with "unusual and unexpected use" of authority and undue 
trespasses "on existing rights and freedoms". As Professor Harry 
Arthurs noted in giving evidence before the MacGuigan Committee, 
"CtJo be effective, review at this level must above all, be informed; 
it must be contextual", and he doubted the ability of either a 
special but necessarily generalist "watchdog" committee or a 


generalist, busy and partisan Minister of Justice "to ensure that 
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regulations do not ... unduly infringe upon principles of 


: Loe 
fairness". 


Co As Adopted Administrative encies Themselves 


In a recent book review, Professor Janisch notes how in some instances 
the administrative process itself is more willing to adopt fair 
procedures than the courts and the legislatures are to impose such 
procedures upon 5¢.1°° The specific example that he quotes is that 
of the National Parole Board setting to work and devising certain 
procedures to be applied in parole revocation matters, despite the 
failure of the primary legislation or the courts when asked to impose 
any such procedures on the Board. He might also have very well used 
the example of rule-making, including policy formulation, for despite 


the reluctance of the legislatures and the courts either generally or 


specifically to impose rule-making or policy-making procedures on 


154 See H.W. Arthurs, "Regulation-Making: the Creative Opportunities 
of the Inevitable" (1970), 8 Alta. L. Rev. 315 at 319. See also 
319-21 generally. The note in the Alberta Law Review is based 
upon Professor Arthur's evidence before the Committee. The title 
to the note and pages 315-19 also reflect the author's views that 
there "ought to be the broadest possible mandate for regulation- 
making" Cf. note 146 and accompanying text. See also the clearly 
contrasting views of the Joint Committee, supra, note 151 at 27-28. 


155 Hudson N. Janisch, Review of K.C. Davis, Administrative Law of the 
Seventies and B. Schwartz, Administrative Law (1978), 4 Dalhousie 
Lewd. 024 at 54) —43, 
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administrative agencies, many agencies, and in some cases government 
departments, have moved voluntarily into a regime of rule-making and 


policy-making hearings. 


This voluntary adoption of hearings has been most marked in the major 
regulatory bodies at the federal level and perhaps no more so than 
with the CRIC. As noted previously, the present section 16(2) of the 
Broadcasting Act obliges the CRIC to follow a "notice and comment" 
procedure when broadcasting regulations are being proposed, and in the 
Telecommunications Bill presently before Parliament, this is carried 
over to the relatively recent telecommunications jurisdiction of the 


agency. 


However, the agency has moved beyond the requirements of the Act 
quite dramatically with respect to the occasions on which it will hold 
hearings in the rule-making and policy-making areas. The Commission 
is a frequent issuer of policy statements and the practice is to hold 
public hearings on proposed policies to enable both the regulated 
industry and the public to make representations on them. Though not 
required by law, General Counsel to the CRIC, C.C. Johnston, feels 
such hearings are important because 


CsJuch statements affect licensing decisions and may be the 
forerunners of regulations. 156 


156 "Procedures Before the Canadian Radio-Television and 
Telecomminications Commission (CRIC)" (1977), 1 Advocates' 
Quarterly 25 at 29. 


- 85 - 


Prominent examples of such hearings in the past have included 


extensive public hearings on cable television! which led to, 


among other policies, the "commercial deletion policy", the subject 
of the litigation in the Capital Cities case discussed earlier. As 


well, there were extensive public hearings both in 1975 and 1977 on 


the controversial subject of pay television,1°8 


Aside from policy hearings of this kind, the CRIC has also been 
concerned to have public input into the development of procedures. 


Thus, after making preliminary suggestions for procedures in 


telecommnications hearings on July 20, enigee and calling for 


comments, the Commission held a public hearing on the subject in 


160 


Ottawa from October 25 to 28, 1976. Eventually, in May 1978, 


draft procedures were produced and an opportunity for further comment 


was made available. 161 Similarly, in relation to the broadcasting 


157 See Daniel Baum, "Broadcasting Regulation in Canada: The Power of 
Decision” (1975); 13 O-H-G.d. 693 at 708-12 and 720-21 for a very 
critical account of this process. 


158 For an account of the pay television saga, see Geoffrey Stevens, 
"The monster lives", Globe and Mail, 16 March, 1978. 


159 See announcement of availability of policy and holding of public 
hearings, Canada Gazette, Part I, Vol. 110, Julyas lee 19767 at 3804 . 


160 See Telecom. Decision CRIC 78-4, May 23, 1978 for an account of 
the process by which the rules were developed. This decision was 
published separately by the CRIC in a document entitled CRIC 


Procedures and Practices in Telecommunications Regulation. The 
draft rules were also published separately. 


161 Id., at 53, inviting written comments up to September 15, 1978. 
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side of its jurisdiction, the CRIC issued draft procedural rules in 


July 1978, 104 called for neni 


64 


and held a public hearing in 


Ottawa in Mivenbaaie 


Interestingly enough, the May 1978 telecommnications procedures also 
speak to another development on the part of the CRIC in its 
telecommnications jurisdiction: the holding of “issue ence 
The Commission is of the view that many of the issues currently dealt 
with on rate applications need to be separated out and considered 
independently as a matter of policy divorced from the particular 
matter before it. This, it is felt, can be achieved by preparing 
preliminary documents, raising questions and putting the matter before 
a public hearing, much in the manner of policy hearings on the 
broadcasting side of its jurisdiction. In fact, at the time the draft 
procedures were issued in May 1978, the first stage of such an "issue 
hearing" had already been held. This was Phase I of the so-called 
Cost Inquiry: the CRIC's Inquiry into Teleconmmunications Carriers' 


Costing and Accounting Proce eseeee 


162 See Canada Gazette, Part I, Vol. 112, 5 August 1978 at 4659. 
163 Id., at 4660. 


164 Id., announcing the commencement of a public hearing on November 
QUITS: 


165 Supra, note 160 at 41. See also Johnston, supra, note 156 at 
43-44. 


166 See announcement of inquiry in Canada Gazette, Parte, vol. 211 
at 5634. 
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It is apparent that the CRIC is not only following its statutory 
mandate to allow formal opportunity for input with respect to proposed 
regulations, but it also follows such practices in relation both to 
policy formulation and the development of procedural rules. Writing 
recently, Professor Janisch has drawn quite a contrast between the 
CTG and the,CRIC in.this regard: 

CTJhe CIC, despite its broad policy-making mandate, has 

largely failed to articulate the general policy considerations 

Which underlie its individual decisions. By and large, it 

has chosen to confine itself to adjudicating cases as they 

come before it, and it has not sought to set out the general 

principles it applies in any coherent and Open manner. 167 
Yet even with this agency there has been some movement. Janisch, in 
his Law Reform Commission of Canada study, The Regulatory Process of 
the Canadian Transport Commission, written in 1975, spoke of the 
"salutary trend" of the CIC “holding a number of broader hearings" and 
he instanced the 1975 hearings by the Air Transport Committee into the 
adequacy of maritime air service, and the public hearings of the 
Telecomminications Committee (the jurisdiction of which has now been 
taken over by the CRIC) on its proposal for a “rate adjustment formla 
procedure" and the procedural issue of whether intervenors in rate 


168 


hearings should receive costs. Since that was written we have 


witnessed the holding of public hearings by the Railway Transport 


167° Supra, note ll at 95-96: “See°also his earlier article, “The Role 
of the Independent Regulatory Agency in Canada" (1978), 27 
UNeDaleUe.olaal 967100. 


168 (Ottawa: Minister of Supply and Services Canada, 1978) at 84. 
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Committee on transcontinental passenger train services in eye 
and in 1977, the Air Transport Committee's hearings on cut-rate air 
charter systems within Cores The November 4, 1978 issue of 
Part I of the Canada Gazette also contains notice of intention to 


amend the Air Carrier Regulations and comments are called ame 


While it may still be true to say that the CIC is not generally 
committed to acting by policy statements and rule-making but prefers 
to leave matters to adjudication, these examples do at least 
demonstrate a perhaps inevitable movement into dealing with some 
issues at a broader policy level involving participation by both those 


particularly interested and members of the public generally. 


What is true of the CIC can also be said of the National Energy Board. 
Alastair Lucas and Trevor Bell, in their 1976 LRC study of that agency, 
speak of the emergence of rule-making hearings since 1970 reflecting 


a significant change from the Board's prior willingness to allow 


policy and criteria to be "developed on a case-by-case pasis".+/¢ 


169 Hearings were held in Ottawa, Toronto and Sudbury and followed a 
major policy statement on rail passenger services issued on 
January 29, 1976 by the Minister of Transport. 


170 See announcement of hearings in Ottawa on September 12, 1977 in 
Canada Gazette, Part I, Vol. 111, 1977 at 3946. See also 
Globe and Mail, September 12, 1977, "Charter flight backers take 
aim at Air Canada as public hearings open". 





171 Canada Gazette, Part I, Vol. 112, November 4, 1978 at 6641. 


172 The National Energy Board: Policy, Procedure and Practice 
(Ottawa: Minister of Supply and Services Canada, 1977) at 25. 
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The significant breakthrough came with the 1973-74 hearings on oil 
exportation and the use of this form of public inquiry has continued 
up to the present continuing examination of the domestic gas supply- 


and-demand Sissi 


Not all federal agencies have moved in this direction, however, if the 
Other Law Reform Commission studies are to be believed. With the 
National Parole Board, even access to Parole Board rules and policies 
still remains a problem, not to say anything about the possibility of 


public hearings or more limited "notice and comment" procedures in the 


174 


development of such rules and policies. Secrecy also appears to 


be a major problem with the Atomic Energy Control Board. In his 1976 
LRC paper, Professor G. Bruce Doern describes the review of its 
regulations that the Board conducted between 1970 and 1974. It 
reflected 


«+. an ingrained occupational habit of the AECB. Its 
consultative and regulation-making processes tend to be 
confined to a closed network of experts and representatives 

of federal, provincial and local governments. ARP a} 


173 Id., at 25-29. See also announcement of domestic gas supply and 
demand hearing in Calgary commencing on October 11, 1978 in 
Canada Gazette, Part I, Vol. 112 at 2852. 


174 Pierre Carriére and Sam Silverstone, The Parole Process: A Study 
of the National Parole Board (Ottawa: Minister of Supply and 
Services Canada, 1976) at 145-46. 


175 The Atomic Energy Control Board (Ottawa: Ministry of Supply and 
Services Canada, 1976) at 42. See also 8 and 42-3. Note the 
Opportunity for notice and comment contemplated in the new Nuclear 
Control and Administrative Bill, Supra, note 122. 
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As well as this activity at the agency level, there has also been some 
movement at the federal government department level. For example, 

the 1978 volume of Part I of the Canada Gazette contains a number of 
examples of notice being given by the Department of Transport of 
proposed changes in technical standards and the promulgation of new 


standards under the Radio Act and calling for See Also of 


interest is the June 138, 1977 Roticee in the Canada Gazette from 
the Department of the Environment informing of its intention to develop 
standards under the Clean Air Act for the emission of vinyl chloride, 
followed in August, 1978 by a detailed statement of the thrust of the 
submissions received and the effect they had on the Department's 
thinking plus draft regulations as required by section 7(2) of the 


Act 78 


Of importance also is the socio-economic impact analysis program for 
major proposed health, safety and "fairness" (protection against fraud 
and deceptive practices) regulation. This program, announced by the 
President of the Treasury Board and the Minister of Consumer and 
Corporate Affairs on December 14, 1977 and in effect as from August l, 
1978, calls, inter alia, for all new major regulations in those three 


areas promulgated under any federal statute to be subject to a 


176 See e.g. Canada Gazette, Part I, Vol. 112, September 9, 1978 at 
5500; October 14, 1978 at 6216; November 18, 1978 at 6888. 


177 Canada Gazette, Part I, Vol. 111, June 18, 1977 at 3251. 


178 Canada Gazette, Part I, Vol. 112, August 26, 1978 at 5193 and 
5198. 
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"notice and comment" procedure .1/9 To quote from the Economic Council 


of Canada's November 1978 Regulation Reference: a Preliminary Report 


to First Ministers: 


The terms of, the legal authority for, the purpose of a major 
new HSF regulation will be pre-published in Part I of The 
Canada Gazette along with a summary of the SEIA (The Department 
of Justice will make sure, before advanced publication (which 
will occur at least 60 days before the promulgation of the 
proposed regulation) that the format of the summary of the 
SEIA is respected by the sponsoring departments). In addition, 
the complete SEIA will be made publicly available. Between 
notification and promulgation, representations made by the 
interested parties to the sponsoring departments will also 

be made publicly available. 180 


At the provincial level, there are also instances of the voluntary 
acceptance of rule-making or policy formulation procedures by 
administrative agencies or government departments. For example, as 
early as 1966 the Nova Scotia Board of Commissioners of Public 


sige wh 


Utilities held public hearings with respect to the adequacy of 


its regulations and rules made under the Gasoline Licensing Petaaa 
with respect to the Opening and closing hours of retail gasoline 
outlets in the province. Nevertheless, it is fair to say that in the 
province of Ontario there has by no means been the volume of voluntary 


recognition of such procedures by major administrative agencies as 


there has been at the federal level. The explanation for this may in 


179 See Consumer and Corporate Affairs Canada News Release, NR-77-82. 
180 Document 800-9/004 at 76-7. 


181 See H.N. Janisch, 1 Administrative Law Materials (Halifax: 
Dalhousie University Faculty of Law, 1975) at 53. 


182 Then R.S.N.S. 1954, c. 108 (as amended). 
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fact be fairly simple, however. According to Larry Fox, in his study 
for the Commission, Freedom of Information and the Administrative 
Process, administrative boards and tribunals in Ontario are generally 
guite unlike American administrative agencies and the federal boards 
discussed above. 

.-.- CMJany Ontario administrative boards and tribunals have 

been established for the single purpose of conducting hearings. 

The other aspects of regulation -- investigations, policy- 

making, research -- are assigned to the appropriate ministry 

of the government. 183 
He later continues: 

In Ontario, setting standards, criteria and rules has generally 

been reserved to the enactment of statutes by the legislature 


and the promulgation of regulations under the formal authority 
of the Lieutenant Governor in Council. 184 


As a result of the formal location of the rule-making and policy-making 
functions in bodies other than the agency, it is far easier for many 
administrative agencies to hide behind the fiction that they are only 
applying law and not making policy and thereby avoid any suggestion 
that they should be issuing policy statements for "notice and comment" 


by those concerned. Yet, as Fox points out, 


--- CiJn interpreting their respective legislative mandates 
in the context of individual decisions, policy is thus 
constantly being developed. 185 


183 Fox, Larry M., Freedom of Information and the Administrative 
Process. This paper will shortly be published by the Commission 
as Research Publication 10. The quotation is taken from Chapter 
III, section A. 


184 Id. 


185 Id. 
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Unfortunately, this does not seem to have led many Ontario boards to 
a realization that their legislative mandate might at times be better 
fulfilled if, rather than waiting for individual cases to arise, they 


tried their hand at developing policy guidelines in advance, giving 


individuals an opportunity to comment, 1854 


Of course, as the existence of a Claims Adjudication Manual indicates, 
the Workmen's Compensation Board is involved in such a process to a 
certain extent. As Professor Ison points out in his study of that 
Board for the Commission, this kind of manual is inevitable given the 


large number of claims and large number of officers dealing with 


186 


them. However, the contents of the Manual are not even available, 


let alone subject to "notice and comment" procedures before promulgation. 
It is also interesting that, despite the fact that the Workmen's 


Compensation Board has authority to make its own regulations with the 


187 


approval of the Lieutenant Governor in Council, it seldom develops 


law in this formal way but instead relies upon the informal manual and 


case-by-case adjudication.188 


185a Since this paper was written, my attention has been drawn to the 
Ontario Highway Transport Board's news release of January 19, 1979 
announcing hearings on PCV "R" dump-truck licensing procedures and 
regulations to be held in March and April 1979. This marks some 
indication that that Board may in future follow the lead of the 
Ontario Securities Commission discussed infra. 


186 Terence G. Ison, Information Access and the Workmen's Compensation 
Board (Research Publication 4, Commission on Freedom of Information 
and Individual Privacy, 1979) at 48. 

187 Workmen's Compensation ACt, K.S.0..19/0; C.. 505, section 77(1). 


188 Supra, note 186 at 49. 
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Reliance on adjudication and non-articulated standards has also until 
recently been the trademark of the Ontario Securities Commission. 
According to Jeff Cowan, writing about the discretionary powers of the 
Director of the OSC in the Osgoode Hall Law Journal in 1975: 


The practice to date of the OSC has been one which has 

followed the adjudicatory approach in the implementation of 
legislative policy as perceived by the Commission. An 
examination of the reported decisions has generally revealed 

a lack of specific policy guidelines indicating the 
considerations the Director seems relevant to the use of 

his statutory authority. 189 


He then goes on to note that the regulations, Which are made by 
Cabinet 


... have merely been used to flesh out the administrative and 
procedural structure of the regulatory process without 
reference to substantive standards that could guide the 
exercise of discretion. 190 


A perusal of the Business Section of the Globe and Mail over the last 


POL 


couple of years as well as the Ontario Securities Commission 


189 Supra, note 11 at Wd Ase 
190 Id., at 772. 


191 See also Mark Q. Connelly, Securities Regulation and Freedom of 
Information (Research Publication 8, Commission on Freedom of 
Information and Individual Privacy, 1979) at 73: 


The OSC is remarkable for the degree of openness with. 
which it conducts proceedings in the nature of rule-making 
in the absence of any statutory or common law compulsion 
of openness. 


As well as recent experiences with the increased use of policy 

hearings by the Ontario Securities Commission, the current round 

of hearings by the Ontario Energy Board on the issue of how 
(cont'd) 
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Bulletin and Weekly Summaries for that period seems to reveal a 
changing pattern, with a movement towards "notice and comment" 
procedures in relation to both policy statements and regulations 


proposed to Cabinet for promulgation. Undoubtedly, some important 


policies are still developed in individual adjudications .14 However , 


in 1977 and 1978 alone, the OSC, for example, provided "notice and 


comment" opportunities through advertisement in the Bulletin and/or 


the Weekly Summary on: advance review of takeover bid erciiarss 7 


aspects of a new "going private" mole a draft regulation on 


195 


segmented reporting; the desirability of discontinuing publication 


of certain information;??6 a position paper on changes in the 


191 (cont'd) customers should be charged for energy also suggests 
quite a movement on the part of some of the major regulatory 
bodies in Ontario toward the practice of federal agencies such as 
the CRITIC. See Hugh Winsor, "Hearings vital to consumer", Globe 
and Mail, 25 January, 1979; Ian Hamilton, “City activist attacks 
Hydro's rate structure", Kingston Whig-Standard, 27 January, 1979. 


192 See e.g. In re Cablecasting Ltd., OSC Bulletin, February 1978, 37 
at 41, where the OSC lays down principles or policy in relation to 


the use of a particular section of the Securities Act. 
193 OSC’ Bulletin; March=197c"at 61. 


194 OSC Bulletin, August 1978 at 214. This records that a public 
meeting was held and unsolicited written comments were received. 
Urgency dictated that some policy changes be made inmediately but 
Other proposals "should be subjected to rigorous debate and 
analysis". 


195 OSC Weekly Summary, 14 July, 1977. As a result of comments 


received, the OSC abandoned this proposal. See OSC Bulletin, 
January 1978 at 2. 


196 OSC Weekly Summary, August 25, 1978. 
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regulations and policies relating to the activities of non-resident, 


non-registered brokerage houses in Ontario;~”’ proposed amendments 


to the Toronto Stock Exchange yacerse ee and the development of a 


policy in relation to the distribution of shares issued by junior 


mining exploration and junior oil and gas companies .1?? 


The following of this practice was not universal during the year and 


the practice of allowing confidential submissions would seem to have 


little to commend oc Nevertheless, it does provide an important 


instance of voluntary adoption of "notice and comment" procedures, 
rendered more significant by the stated intention of the OSC to 
publish and allow comments on the proposed regulations under the new 
Securities and Commodity Futures Acts of 1978 and related amendments 


to the Business Corporations Act, all of which are due to come into 


197 OSC Bulletin, February 1978 at 17. Interestingly, the OSC had 
already discussed the matter with the Toronto Stock Exchange, the 
Investment Dealers' Association of Canada and a number of non- 
resident firms before calling for public comment (see 18). In 
the Weekly Summary of October 13, 1978 further comments were 
solicited on this matter. 


198 OSC Bulletin, March 1978 at 62. 


199 OSC Bulletin, February 1978 at 21. Once again, there had already 
been a meeting with members of the broker-dealer industry. 


200 For a discussion of this issue, see Connelly, supra, note 191 at 
74-77. However, he notes the OSC's statement discouraging 
requests for confidentiality which appeared in the Weekly Summary 
of August 31, 1978 at 6A. 


= 67 = 
effect this year 704 Indeed, this process has already started with 
the holding of a public hearing on the draft Commodity Futures 
Regulations in December . 294 However, there has also been the 
controversial announcement by Consumer and Conmercial Relations 
Minister, Mr. Frank Drea on December 15, 1978 that a proposed salary 
disclosure provision for the directors and senior officers of public 
companies under the new Securities Act had been dropped from the draft 
regulations after discussion with “affected persons in the business 


203 


community and with other government agencies". Whether this will 


undermine the integrity of any subsequent "notice and comment" 


procedures’ on those regulations remains to be seen. 


Fox, in the course of his study, also examines in some detail one of 


the Ontario agencies which has been given formal responsibility for 


broad-ranging policy-making, the Ontario Milk Marketing Boara.704 


This examination reveals that while there is extensive consultation on 


20i) Securities Act, S*O.: 1978 32c.47- Commodity sFuturessAct,; S:0; 
1978, c. 48; Business Corporations Amendment Act, S.O. 1978, c. 49. 
See OSC Bulletin, March 1978 at 56-7; July 1978 at 172 promising 
the opportunity for "notice and conment" on the new regulations, 
and the Globe and Mail, 19 December 1978, "New OSC Acts likely by 
spring", to the effect that the new regulations were now available 
for comment. 


202 See Globe and Mail, 5 December 1978, "OSC may alter some proposed 
regulations for commodity trade". 


203. See Globe and Mail, 5 December 1978, "Executive salary disclosure 
plan dropped in revised OSC draft". 


204 Supra, note 183 at 134 oe. 
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policy development between the agency and the various interests in the 
milk industry, it does not extend as far as a formal or systematic 
attempt to secure public input into the regulatory process, though 
there is evidently some informal contact with the public through 
consumer groups, such as the Consumers' Association of Canada, Over 


price changes. 


In the limited material available to me, it also seems as if this kind 
of consultation generally marks the limit of the opportunity for 
comment on proposed regulations and policies developed by government 
departments, as Opposed to administrative tribunals and agencies. 
Nevertheless, the Ministry of Labour does provide at least one current 
example of voluntary adoption of a "notice and comment" procedure in 


relation to proposed regulations. 


The Standards and Programs Branch of the Ministry is responsible, 
among other things, for developing occupational health and safety 


hazard standards under three Ontario statutes, The Industrial Safety 


Bee oo The Construction Safety eee and Part 9 of the Mining 


act 207 


205 S.O. 1971, c. 43 (as amended). 
206/520 1973, Gents 


207 R-S.0.19/0, Cares. 


- 99 - 


To quote from a paper prepared for the Commission by Hugh R. Hanson: 


Draft standards are devised by the branch in consultation with 
Outside experts and other ministry officials. Briefs are 
requested to be submitted sixty days after publication of a 
draft standard in the Ontario Gazette. When the briefs are 
received, they are analyzed and discussed both within the 
ministry and with outside experts. From this analysis a 
revised set of standards is developed. 


When the revised standard has been completed it is again 
published in the Ontario Gazette for comment. After a further 
Sixty-day period, any further briefs are analyzed and 

discussed. If necessary, the standard will be revised again. 208 


Examples of this procedure can be found in the Ontario Gazette for 
July 22, 1978, whereby the Ministry of Labour gave notice of draft 


Standards in relation to lead, asbestos, silica and occupational 


209 


health hazards, and for August 19, 1978 in which notice was given 


of intent to regulate iso-cyanates, mercury, noise, vinyl chloride 


monomer and occupational health hazards.-"° This, of course, bears 


208 Hugh R. Hanson et al., Access to Information: Ontario Government 
Administration Operations (Research Publication 6, Commission 
on Freedom of Information and Individual Privacy, 1979) 
at 69. 


209" Ontario Gazette, Vol. 111-29, July 22, 1978 at 3546. 


210 Ontario Gazette, Vol. 111-33, August 19, 1978 at 3936. See also 
what seems to be the first Ontario "notice and comment" requirement 
in the proposed Occupational Health and Occupational Safety of 
Workers Act, Bill 70, 2nd Session, 7lst Legislature, an omnibus 
Act repealing inter alia the Construction Safety, Industrial 
Safety and most of Part IX of the Mining Acts and regularizing the 
present practice. Before a substance can be prescribed by the 


Lieutenant Governor in Council as "designated" under section 41(14), 


section 22(1) requires the Minister to publish a notice in the 
Ontario Gazette stating this intention "and calling for briefs or 
submissions". Then, by section 22(2) sixty days notice of the 
regulation has to be given in the Gazette before filing with the 
Registrar Of Regulations. Also, since this paper was written 
(cont 'd) 
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some resemblance to the "notice and comment" procedure prescribed by 
the United States Administrative Procedure Act and also corresponds 
to the type of procedure presently required of the federal Ministry 


of the Environment under section 7(2) of the Clean Air Act. 


Basically what appears to be happening federally and to a lesser 
extent at the provincial level in Ontario is a gradual gathering of 
momentum in the acceptance, by legislators in some instances and by a 
number of rule- and policy-makers, that there are advantages to be 
gained from opening up their processes to various forms of formal 
public participations4= In some cases, of course, this may simply 
be a response to sustained political or public pressure demanding 
greater opportunity for input, but it is probably also fair to say 
that there has been some recognition that proceeding by policy-making 
or rule-making hearings has its advantages, be it over proceeding on 
a case-by-case adjudicative basis or over policy-making or rule-making 


without any consultation with outside groups or with only limited 


consultation. 


210 (cont'd) initially the Minister of Consumer and Commercial 
Relations has given a ninety-day "notice and comment" period in 
relation to an extensive fire-fighting, safety and prevention 
code. See Ontario Gazette, Vol. 112-2, January 13, 1979 at -385. 


211 It also deserves to be noted that there has also been a long 
history in Canada of the use of Commissions of Inquiry, with 
their attendant public hearings, to investigate major policy 
issues. See Watson Sellar, "A Century of Commissions of Inquiry" 
(1947), 25 Can. B. Rev. 1 and Law Reform Commission of Canada, 


Working Paper 17, Commissions of Inquiry: A New Act (Ottawa: 
Supply and Services Canada, 1977). 
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Ds Conclusion 


This survey of the present law has revealed a very haphazard picture 
as far as rule-making procedures are concerned. At three levels, 
common law, statute law and voluntarily-accepted procedures, there 

are in total a fair number of indications of the acceptance in some 
contexts of rule-making procedures. If anywhere, the existence of such 
procedures seems to be greatest in recent federal legislation and 
draft legislation and in the functioning of the major federal 
regulatory agencies, though even here it is by no means consistent. 
The major question that the remainder of this paper will focus upon is 
whether or not the law should be left where it is presently; namely, 
in a state of gradual evolution through common law, statute law and 
voluntary acceptance; or whether there needs to be consideration given 
to more direct and immediate statutory action, either generally or in 


relation to certain types of rule-making and policy-making. 
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CHAPTER IV 


PRIOR REJECTION OF HEARING PROCEDURE 
FOR REGULATIONS 


Pete hres 


DS The McRuer Commission 


As already detailed in the Introduction, the McRuer Commission, 
reporting sin 1960, rejected summarily proposals for the introduction 
in Ontario of hearing procedures in relation to the promulgation of 
statutory rules. The extract quoted in the introduction cites 
"unnecessary delay" and duplication of existing informal consultation 
practices as being the justification for the position taken and, in 
the 2-1/2 pages of the McRuer Report devoted to this issue, litele 


more is in fact Se 


The Report starts off by asserting that though there is no legal 
requirement for consultation with persons affected, such consultations 
are in fact a feature of the Ontario practice before regulations are 
promulgated. Only matters where the confidentiality of important 


government policy is at stake are not discussed in advance. No data 


212 Supra, note 1 at 362-64. 
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or examples are in fact provided, but presumably the McRuer Commission 
either made inquiries or had sufficient personal knowledge to be able 


to make their assertions confidently.7}? 


The Report then goes on to report the failure of the "notice and 
comment" procedure contained in the United Kingdom Rules Publication 
Act of 1893,°"4 which led to its repeal in 1946.74° according to 
Professor H.W.R. Wade, whom the Commission consulted on this issue, 
not only did the provisions never work as intended but informal 
consultation had almost become a constitutional convention so that the 
statutory requirement was redundant .°*® Professor Wade also reported 
on the absence of any demand in the United Kingdom for a change back 


to the previous practice .*!/ 


After a very brief account of the provisions of the American 


Administrative Procedure Act but no attempt at an evaluation of its 


213 Id., at 362-63. 
214 Id., at 363. 


215 By the Statutory Instruments Act of that year. The McRuer 
Commission also noted the abandonment of a similar experiment in 
Australia during the First World War. 


216 See H.W.R. Wade, Administrative Law, supra, note 34, at 123-29; 


B. Schwartz and H.W.R. Wade, Legal Control of Government: 
Administrative Law in Britain and the United States (Oxford: 


Clarendon Press, 1972) at 97-98. 


217 Supra, note l at 363. 
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tere iivencees the Commission made the statement quoted in the 
Introduction and then ended up by recommending that, if prior 
consultation was desired in particular cases, 

..- provision should be made for an advisory board 

representative of the interests of the persons or classes 

who may be affected, with which the Minister recommending, 

approving or making the regulations is required to consult 

before so doing. 219 
In speaking of "regulations" it is clear that the Commission had in 
mind all cases of rules made in the exercise of sub-delegated 
legislative power, with the possible exception of municipal by-laws. 
However, no mention at all is made of the issue as to whether hearings 
might be required or desirable in relation to policy-making or the 
promulgation of interpretative bulletins. Indeed, a feature of the 
whole Report is its almost complete failure to recognize the 
existence of discretion and the policy formulation role of 


administrative agencies and government departments.2° 


In part, this lack of recognition stems from an unwillingness to pay 
more than passing acknowledgement to the reality of modern government 
-- that discretion exists everywhere, that primary legislation cannot 


achieve everything, nor is it desirable that it attempt to do so. In 


Z1Gw de 
219 ey Aeros 
220 For example, in its consideration of the scope of judicial review, 


the Report does not deal with review for abuse of discretion as a 
separate ground of judicial review. 


A105 


almost a reiteration of Lord Hewart, the Report commences its section 
on delegated legislation with the following statement: 

In an ideal legal system, all rights and liabilities of the 

individual in relation to others and to government would be 

established by stated rules of law applied by the ordinary 

courts Of law. New rules would be made by the legislature, 

which is representative of and responsible to the people, 

with constitutional and political safeguards for the exercise 

of its power. There would be no arbitrary or discretionary 

powers vested in bodies or persons other than the legislature, 

or those directly responsible to it. PAPA 
Why this would be an "ideal legal system" is not made clear and the 
Report in a brief paragraph goes on to admit that perhaps it is not 
really possible today. However, that the Commission is still firmly 
wedded to the idea as a matter of principle is confirmed when later it 
set up the tasks that it thought should be performed by the recommended 
legislative committee for the scrutiny of regulations. The conmittee 
should ensure that regulations do 

--- not contain provisions initiating new policy, but should 

be confined to details to give effect to the policy 

established by the statute. 222 
In many respects, this aititude towards the place of regulations and 
discretionary power generally in government may go a long way towards 
explaining the views of the Commission on proposals for rule-making 
hearings, and its complete failure to deal with hearings on proposed 


policy statements. In a legal system where most things are 


accomplished by primary legislation, where rule-making is confined to 


Dold ear 335 e Cr motes 146,154. 


202 deena io" 
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filling-in matters of detail, and where discretion is kept to an 
absolute minimum, the need for hearings in relation to rules and 
policies is not all that significant. Important matters are not at 


stake. 


Undoubtedly, the Commission did not take such a simplistic view in 
its own mind but the language of the Report does suggest a certain 
philosophy about government which has an obvious impact on the way 
certain problems will be viewed. For example, it may explain why the 
Commission was much more concerned with the opinions of Professor 
Wade about the United Kindom experience than it was about the 
effectiveness of the United States Administrative Procedure Act. 
That statute is an integral part of a system where major DOLICy 16sues 
are dealt with by so-called independent regulatory agencies. Given 
that Ontario, at that time and even now ten years later, has not 
followed that route to anywhere near the same extent as, for example, 
the federal government, it is perhaps easy to see how the provisions 
of the Administrative Procedure Act could be readily dismissed. In 
fact, some of the Commission's views on other issues make it clear 
that it was anxious to avoid any step in the direction of the 
American situation of independent regulatory agencies. Thus, te 
recommended : 

If effective administration requires that legislative 

powers be conferred directly on a person or body other 


than the Lieutenant Governor in Council or a minister, 
political control can be and should be maintained 
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by making the exercise of power subject to the approval 
or disallowance of the Lieutenant Governor in Council or 
a minister. 223 


However, even accepting that it may be desirable to prevent Ontario 
moving in the direction of government by independent regulatory agency, 
one thing is clear: the concept of ministerial responsibility, in 
which McRuer places so much trust, is completely inadequate in these 
days of incredibly complex government as the major, between election, 
locus of political accountability. What are needed are supplementary 
forms of responsibility for government action and a recognition that 
democracy must be established in those highly significant areas outside 
of the legislature where laws and policies are fashioned. Most 
administrative agencies and all government departments in Ontario make 
both law and policy. Given that reality, the procedures established 
by the American statute suggest a significant method by which the 


process of modern government in Ontario can be democratized. 


Reverting to the position in the United Kingdom for a moment, it 


should be pointed out that, as opposed to the position in Ontario, many 


223 Id., at 360. It is, in fact, interesting to note same movement 
towards greater congressional control of the agencies in the 
United States. See Janisch, supra, note 11 at 57 and 61 and supra, 
note 167 at 104-09. This movement has not, however, given rise to 
any demand for abolition of rule-making procedures. Indeed, as 
will be seen, infra, the pressures are more for expansion of such 
procedures, though admittedly, much of this pressure results from 
a sense that the courts need to be effective review agents in the 
absence of systematic congressional control, and for this purpose 
they need to be presented with an adequate rule-making record. It 
is, however, questionable whether clearer, theoretical parliamentary 
responsibility for agencies and departments in Canada really 
translates into any kind of effective, systematic scrutiny. 
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statutes in fact contain provisions for "notice and comment" and other 
forms of consultation that have to be followed before regulations are 
eel oe Professors Griffith and Street in Principles of 
Administrative Law list four categories of procedure; two ordinary, 

two extraordinary: (i) opportunity for individual objection, including 
the possibility of a public inquiry; (11) consultation with specified 
interests (the ordinary); (iii) preparation by affected interests; 

(iv) approval by a statutory body (the exenaercniciay teas Thus the 
repeal of the general notice and comment procedure of the Rules 


Publication Act of 1893 did not mean the disappearance of all forms of 


statutorily-mandated consultative procedure in the United Kingdom. 


It is also interesting to note, as a counterweight to Professor Wade 's 
views, the following statement by Griffith and Street which comes at 
the conclusion of the discussion of present procedures: 

Government departments seem to be extremely reluctant to 

explain in detail the reasons which have led them to make 

their proposals and are often reluctant to impart the details 

of their proposals. 226 


This demonstrates at least some dissatisfaction with the effectiveness 


of the present system of formal and informal consultation. Similarly, 


224 See J.A.G. Griffith and H. Street, Principles of Administrative 
Law (London: Pitman, 4th ed., 1966) at 128-141. 


225 telde 


226 Id., at 140. 
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the late Professor S. A. de Smith in the third edition of Judicial 
Review of Administrative Action recommends: 
some regard might well be paid to American experience in 


the shaping of hearing procedures prior to the issue of 
subordinate legislation. 227 


Finally, it remains to be remarked that Professor Wade himself in his 
fourth edition takes a somewhat different view of the need for 

hearings when it is a question of the development of policies to 

govern future cases. He advocates hearings in such cases, at least 

where "loss of livelihood" and "loss of property" may be involved.*78 

He also talks about the policy-maker being assisted in reaching a . 

better decision ‘ie he hears the objections to his policy from those 

who have the strongest interest in contesting ie" -= There is, in 
fact, a strange ambivalence here which as one commentator has noted??? 

is also to be found in the different results in Bates v. Lord Hailsham and 
the Liverpool Taxi case. In Bates, it will be recollected, no hearing was 
required because the function was legislative while, at least according 
to Lord Denning M.R., the formulation of a policy had to be preceded 

by a hearing in Liverpool Taxi. The ambivalence, of course, is in 


seeing no need for a hearing in relation to the creation of a binding 


227 Supra, note 34 at 168. 
228 Supra, note 34 at 470. 
a0, 1G. ats 471, 


230 See J.M. Evans, Supra, note 85. 
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legislative rule only changeable by future legislation, yet seeing the 
need for one in the development of a policy which is always open to 
reconsideration in future individual cases and which is not binding 


on the decision-maker. 


The McRuer Commission Report does, of course, assert two specific 
reasons for rejecting the proposals for hearings DE1OG On eie 
promulgation of subordinate legislation. The assertion that adoption 
of something equivalent to the APA "notice and comment" procedures 
would cause undue delay is difficult to deal with. (Certainly, 2tois 
easy to see how certain rules and policies may be promulgated later if 
hearings of any sort are required, but whether that is a bad thing 
presumably depends upon whether the hearings contribute to more 
effective rules and policies. Also, it has to be noted that, even 
under the APA, considerations such as urgency can lead to dispensation 


with the procedures laid Beihincee 


Perhaps of more substance is the assertion that the adoption of 
hearing procedures would lead to unnecessary duplication of the 
informal consultation that invariably occurs. Hopefully, that would 
not be the case in that the informal consultation would come to be 
replaced rather than be duplicated by the statutorily-required hearing. 


However, that probably does not meet the real point which I assume 


231 Section 553(b) (B). 
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is that informal consultation is so extensive as to render mandatory 
formal requirements unnecessary, particularly when those formal 
requirements may lack the flexibility and openness of informal 


contacts and thereby lead to less informed rule-making. 


This point is made more directly by Professor Wade, who continues to 
be opposed to rule-making hearings, in the fourth edition of his 
Administrative Law text published in late 1977: 


In Britain the practice counts for more than the law. 
Consultation with interests and organizations likely to be 
affected by rules and regulations is one of the firmest 

and most carefully observed conventions... It may be that 
consultation which is not subject to statutory procedure 

is more effective than formal hearing, which may produce 
legalism and artificiality... But it is for the department 
to decide whom it will consult and more attention is 

likely to be given to official and representative bodies 
than to individuals... Consultation before rule-making, 
even when not required by law, is in fact one of the major 
industries of government. It is doubtful whether anything 
would be gained by imposing general legal obligations and 
formal procedures. 232 


He then concludes by repeating what he told the McRuer Commission back 
in 1969; that there was no demand in the United Kingdom for such 


253 
reforms anyway. 


One thing that appears to be forgotten in such comments, however, is 


the fact that, at least as provided for in the Administrative 


232 Supra, note 34 at 729-30. 


2e3mad? ,Wait) 730: 


ete 


Procedure Act, rule-making does not demand anywhere near the same kind 
of process as is required for adjudication. The "notice and comment" 
procedure is basically just that: an opportunity to comment, generally 


a Presumably this has some 


only in writing, on proposed rules. 
tendency to eliminate legalism which so easily can creep into more 
formalized adjudicative-type hearings. The artificiality may come, of 
course, in the sense that particularly those regulated will tend to be 
less frank with the government department or administrative agency if 
forced to put their views in a document which will be available freely 
to the public. This, of course, is always one of the potential costs 
of open government at any level and there is little doubt that it may 
occur, particularly if the department or agency concerned is still 
prepared to consult off-the-record with those regulated despite the 
imposition of rule-making procedures. However, if such consultations 
were prohibited, it may well be that in the long run, those reluctant 
to put their real views in a public document would come to realise 
that their interests would only be reflected in rulessit they were 
prepared to do so. It is also worth noting once again that the APA 
provides for exceptions to be made to the basic procedures in 
exceptional cases, so that the confidentiality of certain material, 
such as might lead, for example, to loss of a competitive position if 


revealed, can be protected reaval sclomieeeena 


234 Section 553(c). The opportunity for comment may in the discretion 


of the agency be "with or without opportunity for oral presentation". 


235 Section 553(b) (B). 
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As mentioned earlier, the McRuer Commission neither provides data nor 
gives examples as to the kind of consultation that was in fact taking 
place in the late sixties, though the subsequent MacGuigan Committee 


Report at the federal level indicated that government departments and 


agencies were questioned about their consultative practices .7° 


McRuer's lack of data and examples has caused critical comment from 
some observers. Henry Molot says: 


Unfortunately, no evidence of the extent or efficacy of this 
procedure [i.e. "extensive consultation"] is presented. 237 


Perhaps, more pertinently, Professor Janisch expresses concern as to 
whom this extensive consultation involves: 


My concern is, Of course, that less organized and influential 
interests such as consumer, safety and environmental will 

not be consulted unless a formal forum for participation is 
created. 238 


236 Supra, note 2 at 43. Departments and agencies were asked: 


ll. Loes your department or agency consult interested 
or affected persons when preparing regulations so as 
to obtain their views with respect to the scope and 
content of the regulations? If so, please advise as 
to the procedures used, formal or otherwise, for 
obtaining or implementing this consultation. 


According to the Report, the answers showed 


--- that almost invariably departments and agencies 
consult interested and affected persons and representative 
parties through meetings, correspondence, telephone 

calls and even formal hearings. In some cases, the 
proposed regulations are published in draft form for 
comment and criticism by those affected. 


oon Supra, note li at 341. 


238 Supra, note 155 at 334, f.n. 24. 


= 


Then on the question of satisfaction, even among those consulted, with 
the informal procedures in place in the late sixties, he continues: 


Interestingly, the MacGuigan Committee was not aware that 

the Air Transport Association of Canada passed a unanimous 
resolution of no confidence in the Air Transport Committee 

of the Canadian Transport Commission, and demanded that 

formal rulemaking procedures be adopted in order that their 
views might be heard. Globe and Mail, November 4, 1969. 239 


Later, he was to be much more specific, speaking in the context of 


consultation proposals in relation to a discussion paper, Structure 


of the Domestic Air Carrier Industry, released by the federal Ministry 
of Transport in September 1977: 


These proposals for consultation demonstrate the fundamental 
weakness of informal consultation, in that all too often no 
adequate early opportunity is given to other than established 
interests to influence the development of policy. It is 
misleadingly simplistic simply to ask: "Is there consultation?" 
The real questions are: "With whom will there be consultation?" 
"At what stage of policy development will this consultation 

take place?" and "What will be the effect of all this 
consultation?" Moreover, without at least some degree of 
formality or structure, there is a very real danger that 
consultation in an atmosphere of intimacy will drift into 
dictation by corporate interests. This is particularly 
important in transport regulation because, as John Langford 

has noted, "Transportation policy-making at the federal level 
has always been characterized by an extremely close relationship 
between the transportation industry and its interest groups 

and the bureaucracies of the various agencies involved in the 
policy-making process". All in all, it would seem thatrit 
would be inadvisable to leave consultation and participation 

in policy-making to a totally informal process. 240 


239 Id. 


240 Supra, note ll at 95. 
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I have not conducted an empirical study of the consultative practices 
of Ontario government departments or agencies before rule-making or 
policy formulation. However, those studies that were available to me 
indicate some support for Professor Janisch's views. Cowan speaks of 
the lack of consideration for the public interest that characterizes 
the Ontario Securities Commission's consultation with "interested" 
parties over draft policy statements, though the cause of this may in 


fact be a lack of public interest.741 A study of the Ontario Milk 


Marketing Board in Government Regulation: Issues and Alternatives 
1978, a document produced by the Ontario Economic Council, suggests 
that the Board has not been "perfect" in explaining its actions to 
the public. 774 Larry Fox reports that the Board rejects this 
criticism as resulting from inadequate inquiry but then goes on to 
state that, while the Consumers' Association of Canada, Ontario 
Branch, receives material from the Board in relation to proposed price 
increases, that material is less than useful in allowing for effective 
intervention in policy-making: 

The statistics are only helpful when the rationalization of 


the policy behind them is clearly articulated so that the 
reason for a change may be ascertained and evaluated. 243 


241 Supra, note 11 at 774. See also Professor Connelly's paper, 
Supra, note 191 and the earlier section of this paper indicating 
the extent of "notice and comment" type procedures presently used 
by the OSC. 


242 Broadwith, Hughes and Associates, "The Ontario Milk Marketing 


Board: An Economic Analysis" in Government Regulation: Issues 
and Alternatives 1978 (Toronto: Ontario Economic Council, 1978) 
67 at 96. 


243 Supra, note 183, Chapter VII, section B. 
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With the Workmen's Compensation Board, as seen already, the Claims 
Adjudication Manual contains rules and policies developed internally 
by the Board and not even revealed publicly when Wades 22 In the 
development of water and air quality standards, the Ministry of the 
Environment seemingly makes no consistent attempt to consult the 
broader public. What consultation there is seems to be confined to 
experts and affected mance ics The same is true of the Ministry 
of Consumer and Commercial Relations setting standards for elevating 
devices. It uses a committee of experts and those directly affected 
by the proposed standards, though the Ministry would evidently welcome 
greater public fo lvenenetee. Presumably this same kind of desire 
has led the Ministry of Labour to undertake voluntarily the "notice 
and comment" procedure (described previously) that it presently uses 
when developing standards under the Industrial Safety, Construction 
Safety and Mining acts.74/ However, I am not aware of any other 


example of the use of such a device in Ontario. 


244 Supra, note 186 at 49. 
245 Supra, note 208 at 63 ff. 
246 -<Id., at 70-71 ff. 


ZAT Slide, al 69-70. See also notes 185a and 210 for instances of 
advance consultation since this paper was written initially. 
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Be Factors Not Considered by McRuer 


One factor, however, that McRuer does not discuss, unless cryptically 
when it talks of "unnecessary delay", is the cost of imposing rule- 
making hearings on administrative agencies and government departments. 
In one sense, delay is a cost if the marginal returns of taking longer 
to develop rules and policies are exceeded by the costs of having to 
wait longer for the development of other rules and policies, or to 
state it more bluntly, if the imposition of rule-making hearings makes 
the administrative tribunal less efficient in performing its overall 
regulatory task. This delay, of course, can be reduced and has been 
in the United States by the employment of more people in the 
regulatory process, but this also raises questions about the utility 
of rule-making procedures. Have the advantages secured by rule-making 
procedures exceeded the extra cost to the public purse (and, of course 
to those involved in the regulatory process -- the regulated and 


interested) in setting up rule-making procedures? 


These questions are among the more intransigent ones in the whole area 
of regulation, and as noted in the Introduction, little empirical work 
Or cost-benefit analysis has been conducted to measure the effects of 
the Administrative Procedure Act in these terms. However, it is still 
possible in the absence of such data to question with Janisch the end- 
product of a consultative process in which the principal participants 
are the regulating agency and the "industry" regulated. It presents 


no guarantee of adequate consideration of the broader public interest. 


Re 


Whether a "notice and comment" procedure is the appropriate way to 


counter this suspected tendency is another matter. 


One point of concern has to be whether opening up the process of 
formulation of rules and policies will, in fact, bring about greater 
public participation. Here one has doubts about the financial 
capacities and energies of various public interest groups that even 
now are stretched to the limit. Cowan talks of this in dealing with 
proposals for the adoption of a "notice and comment" procedure by the 
Ontario Securities Commission: 

Provision for rule-making could only lead to a greater 

tendency by the regulated interests to fashion the content 

of the rules applicable to themselves ... The Commission is 

implicitly viewed as the protector or spokesman for the 

regulated interests. Rule-making would only aggravate this. 

It is suggested therefore that the Commission is not the 

proper forum for this task, that legislative objectives be 

made more clear, and that emphasis be placed on making 

explicit the Director's guiding standards in order that 

their merits may be subject to public scrutiny. 2438 
In some ways this type of argument assumes a theory of regulation 
espoused by some that it is better to act on no information or data 
than it is to search for data, particularly when the only data likely 


to be presented is one-sided. 


However, it is perhaps too cynical to regard requests for greater 


input into policy-making and rule-making emanating from industry as 


simply reflecting a desire to advance the cause of the industry at the 


248 Supra, note Tieat 7a. 
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expense Of the public interest. It also assumes that there is always 
or almost always dissonance between the interests of those regulated 
and the public interest and that the regulatory agency or government 
department is generally incapable of making judgments about the worth 
of data presented by those regulated. Even more significantly, it is 
based on a theory that those regulated form a single, monolithic 
interest and that it is impossible to generate healthy regulatory 
tension out of the diverse interests of the group most directly 


affected. 


Certainly, experience has taught that many of these things are 
sometimes the case. However, it is sufficiently removed from being a 
universal truth to enable it to carry much weight as an argument 
against rule-making hearings. Also, it must be remembered that the 
one thing that the availability of a "notice and conment" procedure 
ensures is a greater Opening up of the administrative process. It 
becomes possible to aciually see how and why the agency or department 
is acting, whether it is on the basis of no data or solely industry- 
supplied data, and the knowledge that this is so may encourage 
healthy tendencies towards greater diligence on the part of the rule- 
makers and the policy-makers. It also ensures that most major 
excesses will come to the attention of our present range of vigilant, 
if over-committed, public interest groups; provided, of course, the 


data is in intelligible form. 


wes A fe 


Of perhaps greater concern is the effect that the imposition of a 
"notice and comment" requirement on rule-making and policy-making might 
have on the actual use of rule-making and policy statements by 
administrative agencies and government departments. To impose 
procedural requirements for the development of both rules and informal 
policy statements may have the effect of driving those departments and 
agencies to greater use of, perhaps undesirable, case-by-case solution 
of problems and the development of law in the extended sense of both 


rules and policy. 


There is in fact some evidence of this in the United States experience 
with the Administrative Procedure Act. Whether because of a desire 

to avoid the procedural mandates of the "notice and comment" procedure 
or because of a genuine belief that case-by-case development of law is 


the way to proceed, the National Labour Relations Board has rarely 


made use of its statutory power to promulgate Pequlations ~*~ and 


in this "avoidance" of the "notice and comment" procedures, it has 


been aided by the decisions of the United States Supreme Court in 


249 See Schwartz and Wade, supra, note 216 at 94-96; Davis, 1970 
Supplement to the Treatise, supra, note iM ateoekiy 2oleolss 
Merton C. Bernstein, “The NLRB's Adjudication-Rule Making Dilemma 
Under the Administrative Procedure Act" (1970), 79 Yale L.J. 571; 
C.J. Peck, "The Atrophied Rule-Making Powers of the NLRB" (1961), 
70 Yale L.J. 729; C.J. Peck, "A Critique of the NLRB's Performance 
in Policy Formulation: Adjudication and Rule-Making" (1968), 117 
Uae Lo Rev. 254. 
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securities and Exchange Commission v. Chenery Corp.7?° and NLRB v. 
Wyman—Gordon Co. 22+ 
252 


As a plethora of writing on this issue confirms, this is by no 


means an easy problem, particularly as it also begins to raise some of 
the very difficult issues associated with the problem of when 
legislative action is more appropriate than the development of law 
through adjudicative, case-by-case processes. What is clear, as 
witness previous discussion in this paper, is that it is probably 
impossible to lay down by statute a satisfactory statement of when 


rule-making rather than adjudication is involved or should ke 


required.”>> What, therefore, has to be acknowledged is the necessity 


2507) (947 )e332 Uss. 194. 


251 (1969) 394 U.S. 759. However, as Davis points out, though the 
order itself was upheld in Wyman-Gordon, six of the judges 
Obviously disapproved of the NLRB going beyond that and laying 
down prospective rules in the context of individual adjudications 
(supra, note 249 at 290). Subsequently, there has been much 
judicial activity in the area of court-required rule-making. See 
e.g. Davis, Administrative Law of the Seventies, supra, note 6 at 
6. 13-6 -13=1 223-41 and 1977 Supplement at./7=63. 


252 See Davis, id.; Bernstein, supra, note 249; Peck, supra, note 249; 
D.L. Shapiro, “The Choice of Rule-making or Adjudication in the 
Development of Administrative Policy" (1965), 78 Harv. L. Rev. 
921; Glen O. Robinson, "The Making of Administration Policy: 
Another Look at Rule-making and Adjudication and Administrative 
Procedure Reform" (1970), 118 U. Pa. L. Rev. 405; R.F. Fuchs, 
"Agency Development of Policy Through Rule-Making" (1965), 59 Nw. 
U.L. Rev. 781; W.E. Baker, "Policy by Rule or Ad Hoc Approach -- 


Which Should It Be?" (1957) 22 Law and Contemporary Problems 658. 


253 Davis made a tentative attempt in his 1970 Supplement, supra, 
note 11 at 6.13, 279 but does not appear to have pushed the matter 
further. 
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for court intervention and the development of common law principles 
when it is alleged that the obligations of a rule-making or policy- 
making procedure are being avoided by disguising rule-making or policy- 
making as adjudication. To do anything less would be to allow 
circumvention of a legislative judgment that in certain situations it 
is necessary to consult with all interested persons rather than the 
parties to a particular proceeding. Suffice it to say that this 
remains one of the outstanding problems of American iaw in this whole 


area, aS evidenced by Professor K.C. Davis' 1976 Supplement to his 


Administrative Law Treatise, Administrative Law of the eaventiease 
and further discussed in the 1977 Cumulative Supplement ,7?> though 


it seems that the NLRB alone of the major federal agencies remains 
intransigent in the non-use of rule-making. It is also probably pertinent 
to point out that this is a device that is realistically available 

only to bodies with an alternative adjudicative role. With an 
administrative agency or government department charged simply with 
developing standards and initiating programs, the alternative to rule- 
making and policy formulation is either unprincipled reaction to every 
separate situation or complete inactivity, which for the most part is 


simply not viable. 


254 Supra, note Fibs ti 


255 Id. 
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A related issue is raised by Professor Ison in his paper, Information 


Access and the Workmen's Compensation Board, when he deals with 
suggestions that: 


To overcome the lack of published rules, ... public access 
to the adjudicative criteria of the Board could be improved 
by publishing more regulations. 256 


This he regards as not being "really viable",?>’ describing the 


regulation-making process as "too cumbersome for use as a normal 


routine" .2°8 He then goes on to state: 


Thus the danger of any requirement that the Board should 
promulgate its adjudicative criteria and procedures as 
regulations is that compliance would, at best, be only partial. 
Inevitably, the use of less formal directives would still 
prevail. Moreover, there might be confusion within the Board 
(because the adjudicators would have to work with the 
regulations and with the less formal directives), and 

increased confusion outside the Board because the public 
availability of adjudicative criteria would be largely 

illusory. Peas) 


I sense, in fact, two concerns here. The first is that discussed 
previously and confirmed also by Ison's dread that rule-making would 
lead to further involvement of lawyers in the WCB process, namely that 
enforced regulation-making would complicate unduly and render less 


effective the administrative process. The second, which is of more 


256 Supra, note 186 at 49. This suggestion is found in The 
Administration of Workmen's Compensation in Ontario, Task Force 
Reportyalo7satel2sande35% 

257 “ae 

250 Sia 


259 Id., at 50-51. 
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relevance here and which is discussed by other Canadian 

Comenrster tae. is that formal rule-making is not desirable in 
every case and that, in many instances, administrative agencies 
proceed more satisfactorily if they adopt non-binding, tentative 
policies which can be altered readily in the face of experience with 
particular adjudications. In other words, there is a sense that when 
formal regulations are involved flexibility is lost, particularly when 
the agency cannot make its own regulations but has to proceed through 
Cabinet. Not only are regulations difficult to make, they are also 
difficult to alter. While there is little concrete evidence to 
substantiate this, some of this perceived difficulty could be lessened 
by giving, contrary to Vantec all administrative agencies the 
ability to make their own regulations. However, that would not 
entirely meet this criticism. For example, for what it is worth, 
legislative scrutiny would still be involved and this may tend to 
become more watchful if the agency rather than the Cabinet has made 


the regulations. 


260 See e.g. Molot, supra, note ll at 339-40; Atkinson, Supra, note 
11 at 204-10; Wilson, supra, note 11; Wexler, supra, note ll. 


261 Supra, note 1 at 356-59. See 35/ particularly: 


Some statutes confer subordinate legislative power 

on bodies other than the Lieutenant Governor in Council 
or a minister, which may be exercised without the 
supervision of ministers. This is a breach of sound 
constitutional principles and gives rise to unjustified 
encroachments on civil rights. 
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Also, there are obvious advantages to the flexibility of being able to 


act in the form of a malleable, non-binding policy statement rather 


than in the form of a legally-worded, binding until changed 


prospectively, formal regulation. As Henry Molot points out in "The 


Self-Created Rule of Policy and Other Ways of Exercising Administrative 


Discretion": 


He also, using Judge Friendly's phrase, 


Policy statements or guidance rules permit a tribunal to 
experiment and test hypotheses without having to issue 

binding regulations or to pursue the time-consuming and 

uneven course of adjudication. 262 


Ao talks about an agency 


using informal statements 


262 


263 


264 


because it genuinely desires to test a policy that is not 
yet "ripe for precise articulation". 264 


Supra, note ll at 339. 


Henry J. Friendly, "The Federal Administrative Agencies: The 
Need for Better Definition of Standards" (1962), 75 Harv. L. Rev. 
868 andel263vat-1297.% 


Supra, note 11 at 339. It has also been suggested to me by 
colleagues that there are other dangers in "notice and comment" 
procedures. One argument is that the formal opportunity for 
comment will lessen the concept of ministerial responsibility and 
agency and departmental responsibility, in that ministers, 
agencies and departments will be able to point to the public as 
really being to blame for any misguided rules. The other argument 
comes at the matter from almost an opposite perspective. If rules 
and policies had to be developed through a "public" "notice and 
comment" procedure, many administrative agencies would become far 
more political and conservative in the development of policies. 
At present, because of the absence of such public scrutiny, they 
can achieve much progressive reform that would not be possible in 
a more open, politicized arena. As with the argument that the 
imposition of procedures will discourage rule-making, it is 
difficult to assess the extent to which these concerns are 
legitimate. Political imperatives of the type identified will 
(cont'd) 
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Nevertheless, to admit these advantages and the desirability of that 
informal process continuing, is not necessarily to preclude the 
possibility or even to question the value of imposing "notice and 
comment" requirements in relation to both formal regulations and non- 
legislative policy statements. Indeed, the voluntary acceptance of 
such hearings by bodies such as the CRIC in relation to policy 


statements says something for their usefulness. 


Whether they should be universally required in such situations is a 
question to which I shall return later. What is already clear is that 
the question of universal requirement raises not only issues of 
efficiency, as etn by Professor Ison, but also difficult 
problems of differentiation. What types of informal policy 
development should be covered? How do you prevent resort to case-by- 
case adjudication or less formal, less open policy-making as means 


of avoiding mandatory hearings? 


264 (cont'd) possibly have effects in certain situations. It is 
unrealistic to think otherwise. Yet to a certain extent the 
conditions for their operation exist already with, on the one 
hand, a situation of informal consultation on many regulations 
and, on the other, fairly intense public scrutiny after-the-event 
of many regulations. It is therefore questionable whether the 
introduction of a "notice and comment" procedure would lead to a 
significant increase in the incidence of such factors. Moreover, 
as always, these arguments have to be balanced against the 
primary objective of "notice and comment" procedures —- better 
regulation because of better information generated by open 
decision-making. 
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Ge The MacGuigan Committee 


The discussion so far has been in the context of the McRuer Commission's 
rejection of the need for rule-making hearings in the province of 
Ontario. Before concluding this section and discussing the American 
experience in more detail there is some merit in returning to the 
MacGuigan Committee's consideration of this issue and the subsequent 


experience at the federal level. 


Professor Arthurs gave evidence before the Committee, and in dealing 
with the promilgation of regulations, he made the following comments: 


I now turn to the procedure by which regulations ought to 

be made. I have already touched on the virtue of providing 
for participation in the regulation-making process by those 
who are subjected to the cutting-edge of regulations. To 
the extent that a statutory order or instrument may be aimed 
specifically at a particular individual or a particular 
group, elementary principles of fairness seem to me to 
demand that an opportunity be given to that individual or 
group to be heard. This opportunity may be afforded by 
informal consultation, by an invitation to submit a brief 

or (alternatively, but not necessarily) by a full dress 
public hearing. In some cases, at least, such participation 
must follow rather than precede the promulgation of an order 
or a regulation, because of the potential for great damage 
to the public interest which would occur if the regulation 
were withheld until the consultative procedures had been 
exhausted. On the other hand, as a general matter of 
principle, participation by the governed in the process of 
government is likely to enhance the effectiveness of the 
regulatory scheme. And as a corollary, the sudden and 
unannounced emergence of a regulation affecting the lives or 
livelihood of individuals and groups is likely to produce in 
them a feeling of resentment and antagonism, and unwillingness 
to abide by the policies and practices proclaimed in the 
regulation. 265 


265 Supra, note 154 at 318. 
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Diels notewor thy that, while generally supportive of the notion of 
rule-making procedures, Professor Arthurs does not go as far as 
advocating a general "notice and comment" requirement after the model 
of the APA provisions. Rather he speaks of varying needs in varying 
situations and, in a way, this sense of varying needs carries over to 
the Committee's Third Report and its failure to recommend mandatory 


general "notice and comment" or any similar procedure. 


In the relevant section of its Report, the MacGuigan Committee spends 
a lot of time talking about the varying nature of regulations leading 


to varying appropriateness of consultation, more formal "notice and 


comment" procedures or simple unilateral action.“©° 


evidence from the Department of Transport+°/ and’ Professor Albert 


Abel is relied Geonace as is Fuchs' 1938 Harvard Law Review 


Supportive 


266 Supra, note 2 atr44—47/% 


267 Id., at 44. The Department distinguished between two "extremes", 
the regulation with an extremely complex and highly technical 
matter which affects a relatively small number of people "where 
formal procedures would not be useful" and regulations affecting 
a large number of people "where procedures would be beneficial". 
This is an interesting reversal of the traditional notion that 
"hearings" are more useful the fewer the people involved. 


268 Id., at 45-46. Abel, relying on the Fuchs article, discussed 
four general types of rule-making procedure: "investigative", 
"consultative", "conference", "adversary". Which is appropriate 
in any particular circumstances depends on "a number of factors". 
He also talked about certain types of regulations where no 
advance consultation was necessary: open seasons and game limits 
for fishing, prescribed scales of fees or money levels. 
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The Committee also commented on the exceptions to the 
APA "notice and comment" procedures: 


We find the exceptions to these minimum requirements are as 
Significant as the requirements themselves. 270 


However, aS with McRuer, there is literally no discussion of the 
effectiveness Of the APA procedures. “Instead, reference is made to 
the United Kingdom situation and the McRuer conclusion on this issue,“/+ 
before the Committee finally rejects the idea of "general application 
minimum procedures respecting prior consultation or hear ings"~/¢ in 
favour of, first, encouragement to 

widest feasible consultation, not only with the most directly 


affected persons, but also with the public at large where 
this would be relevant 215 


and secondly, "“consideration"*/4 in the drafting of regulation-making 
powers in statutes 

to providing for some type of formalized hearing or 

consultation procedure where appropriate e.g. where all 

affected parties may be easily identifiable and the matters 


to be covered by the regulations lend themselves to a 
hearing or consultation type of procedure. IS hs 


269 Id., at 46-47. 
270 Id., at 45. 
271 Id., at 47-48. 
27 2eeideeatise: 
2730 etd. 

274 Id. 


275 Id. 
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Parenthetically, it may be remarked that the federal legislation and 
five recent Bills noted earlier which require "notice and comment" 
type procedures represent what seems to be a genuine attempt on the 
part of those drafting legislation to consider the appropriateness of 


this alternative. 


Unquestionably, it has to be acknowledged that the variety of 
legislative tasks performed by regulation-making is inmense and this 
is accentuated still further when one adds to regulation-making in the 
strict sense of the word, policy statements, non-legislative directives, 
and interpretative rulings. Whether this leads inevitably to the 
conclusion that a general application procedural requirement is 
inappropriate, even if surrounded by exceptions is, however, by no 
means obvious. Judgment on that particular question will be postponed 
until the examination of the operation of the APA is concluded, this 


being something neither McRuer nor MacGuigan engaged in. 


At this stage, however, it is perhaps pertinent to speculate on the 
extent to which the MacGuigan Committee was influenced in its decision 
against a general statutory procedure by its sense that prior scrutiny 
of regulations, by the Clerk of the Privy Council and the Minister of 
Justice, and subsequent scrutiny by the recommended legislative 
committee, would ensure the adequacy of regulations. Yet, as 8 


already seen, admirable though the work of the Joint Committee on 


: Statutory Instruments has been, under the chairmanship of Senator 


Forsey and, until recently, Robert McCleave, MP (now Jed Baldwin, 


=a — 


MP), its mandate is not one which allows for the assessment of the 
substantive merit of particular regulations, a matter which is 
undoubtedly the direct focus of a "notice and comment" requirement. 
Substance arises but incidentally insofar as the Committee checks for 
unusual uses Of power, and derogations from human rights and 
fundamental freedoms whether covered by the Canadian Bill of Rights 


Or NOL; 


Since the MacGuigan Committee Report at the federal level there has, 
as already seen, been a gradual increase both in the requirement by 
statute of "notice and comment"-type procedures and in the voluntary 
use of hearings on proposed policies and even procedures by some of 
the major regulatory agencies. Once again, as in the United States, 
there has as yet been no cost-benefit analysis of the worth of these 
hearings though their continuation either speaks to political 
imperative or to some sense of their worth. That the latter isa 
significant factor is perhaps most firmly evidenced by the CRIC's 
strong desire to move to "issue" hearings in telecommunications 
matters and its strong sense that the complex task of rate regulation 
will be handled far more satisfactorily if certain legislative-type 
judgments do not have to be made in the context of individual rate 
applications. It is also borne out by the following comment, made by 
Edgar Benson, Chairman of the CIC, in the course of the ATC domestic 
charter hearings on September 12, 1977: 

Many regulations are promulgated by the ATC and the CIC 


without discussions with the industry and others interested 
or affected parties. However, it has been a long standing 
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practice of the Air Transport Committee to give notice to 

interested and affected parties of major or substantial 

changes to the Regulations. By doing so, the ATC is more 

able to assess the effect of the proposed change on the 

industry and others. 

In addition, this method permits the ATC to have access to 

the expertise and expert opinion that may assist it in 

promulgating a more meaningful Regulation. 276 
Such a statement by the chairman of one of the senior federal 
regulatory agencies speaks convincingly to the utility of "notice and 
comment" procedures, at least as far as eliciting responses from 
those directly affected by proposed regulations is concerned. Given 
the requirement that such bodies regulate in the public interest, 
further benefits might well be expected by formalizing the process 


and opening it up to the public generally. 


276 Transcript of Proceedings at 14. 
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CHAPTER V 


THE ADMINISTRATIVE PROCEDURE ACT AND 
RULE-MAKING PROCEDURES IN THE UNITED STATES 


A. Brief Historical Background 


Professor Fuchs' 1938 article, "Procedure in Administrative Rule- 
Making" (referred to earlier)*?’ and another article written four 
years later in the Yale Law Journal by Professor K.C. Davis, entitled 
"The Requirement of Opportunity to be Heard in the Administrative 
Process", ~/® reveal that almost on the eve of the enactment of the 
1946 Administrative Procedure Act, the American federal law in 
relation to rule-making hearings was very similar to present-day 
Canadian law. At common law, classification of the function as 


"legislative" was still sometimes fatal to an argument for an 


opportunity to be heard in any form. However, more sensitive courts 


2// 7 Supra, notes! 2rat 275-380) particularly: 


278 1(1942),)%L YalevG2d..1093%; particuleriyrat ih2sl52irSee;. however, 
Clark Byse, "Vermont Yankee and the Evolution of Administrative 
Procedure: A Somewhat Different View" (1978) 91 Harv. L. Rev. 
1$23,-atele22: 


There is no suggestion in the legislative history of the 
section that it was declaratory of the common law or 
that it was a delegation of power to the courts to 
develop desirable procedural models. 
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were adopting a much more functional approach and not being 
distracted from the task of tailoring procedures to suit tasks by 
such buzz-words as "legislative", "executive", "administrative", 
"Judicial" and "quasi-judicial". There also was an increasing 
recognition of the notion that a "hearing" did not always involve a 
trial-type or adjjudicative-type procedure. At the legislative level 
"notice and comment" procedures for rule-making were beginning to he 
recognized and this was paralleled by a great deal of voluntary 


recognition by the agencies themselves. 


From 1939 onwards the subject of rule-making procedures had also been 
before the Attorney General's Committee on Administrative Procedure, 
and it was as a result of a compromise between the 1941 reconmendations 
of this Committee and the views of the American Bar Association, which 


had been developing since 1933, that the Administrative Procedure Act 


was passed unanimously by both Houses of Congress in Tadgua The 


introduction of a general "notice and comment" procedure was therefore 


not something overly traumatic as far as the existing law and the 


279 At the time of its enactment, the Administrative Procedure Act 
was the subject of a wealth of comment. For a good account of 
the legislative history of the Act, see "The Federal 
Administrative Procedure Act: Codification or Reform?" (1947), 
56 Yale L.J. 670 at 670-74. This contains references not only to 
the relevant periodical literature but also the various 
congressional documentation. See also Robert W. Ginnane, ""Rule 
Making', 'Adjudication', and Exemptions under the Administrative 
Procedure Act" (1947), 95 U.Pa. L. Rev. 643. For a briefer 
history, see K.C. Davis, Administrative Law: Cases-Text—Problems 
(St. Paul: West, 5th ed., 1973) at 8. 
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expectations of those interested were concerned, though its ultimate 
impact on the development of administrative law and regulatory 
techniques in the United States has been phenomenal. In fact, as 
Professors Schwartz and Wade point out in Legal Control of Government: 
Administrative Law in Britain and the United States, it is ironic 
that such a significant "innovation" took place in the United States 
in the very year that it was abandoned in the United Kingdom with the 


repeal of the Rules Publication Act of 19930 0° 


B The Basic Rule-Making Provision of the Act 


The “notice and comment" procedure of the Act, originally section 4, 
now section 553, seems relatively clear and straightforward, though 
as will be seen it also manages to hide a number of significant 
difficulties. Basically what is called for is notice of proposed 
rule-making in the United States' equivalent of the Canada Gazette, 
the Pederalekegister. | Inc notice, generally to be given at least 
thirty days before the effective date of the rule, is to include: 


(1) a statement of the time, place, and nature of public 
rule making proceedings Cif any]; 


(2) reference to the legal authority under which the rule 
is proposed; and 


280 Supra, note 216 at 87. 
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(3) either the terms or substance of the proposed rule or 
a description of the subjects and issues involved. 281 


After the giving of this notice "interested persons" are to be 
afforded 


... an opportunity to participate in the rule-making through 
submission of written data, views, or arguments with or 
without opportunity for oral presentation. 282 


The agency is then obliged, after taking account of the material 
submitted to 


... incorporate in the rules adopted a concise statement of 
their basis and purpose. 283 


The section does, however, contain a number of exceptions. Totally 


excluded from its ambit are rules involving "a military or foreign 


affairs function of the United Statesta— and also 


... a Matter relating to agency management or personnel or 
to public property, loans, grants, benefits, or CONnEnACTS.. 285 


281 Section 553(b). Where the terms of the proposed rule are not 
published, the notice must give a sufficient account of the 
nature and details of the proposals so as to enable effective 
"comment". However, deficiencies in the original notice are 
capable of being cured in the rule-making proceedings. See 
Davis, Administrative Law of the Seventies, supra, note 6 at 
6.01-1, 171-72 and 1977 Supplement at 58-59. 


202 Section#s ssc) 
203 id. 
284 Section 553(a) (1). 


285 Section 553(a) (2). 
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Also excluded, except to the extent that is otherwise provided for by 
StCabuLe, are 


--- interpretative rules, general statements of policy, or 
rules of agency organization, procedure, or practice. 286 


The section goes on to provide that the agency itself may ignore the 
Act's requirements if it 
--- for good cause finds (and incorporates the finding and a 
brief statement of reasons therefor in the rules issued) 


that notice and public procedure thereon are impracticable, 
unnecessary or contrary to the public interest. 201 


As well, the agency may avoid the publication of the required notice 
in the Federal Register if the proposed rule names the persons who 
are subject to it and those persons are either personally served with 
notice of the rule or otherwise have actual notice in accordance with 


the eee 


Aside from avoiding the section completely or the provision requiring 


publication of the proposed rule in the Federal Register, agencies are 


286 Section 553(b) (A). 


287 Section 553(b) (B). Note, however, that this exclusion and the 
previous one are related only to the "notice and comment" 
subsection as opposed to the previous two exclusions which are 
related to the whole section. This means that "the right to 
petition for the issuance, amendment, or repeal of a rule" 
provided for in section 553(e) applies to the latter two 
exclusions but not to the former. 


288 Section 553(b). 
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not required to follow the thirty-day notice provision in certain 
circumstances: 


(1) a substantive rule which grants or recognizes an 
exemption or relieves a restriction; 


(2) interpretative rules and statements Of POLICY 7208 


(3) as otherwise provided by the agency for good cause 
found and published with the rule. 289 


The second of these exceptions affects those situations where 
particular statutes require a hearing or notice as to interpretative 
rules and general statements of policy, as well as other than general 


statements of policy which are generally subject to the Act. 


Section 553 applies to what has been described as “anfLorimeas. rule= 
making". However, in a number of federal statutes, rules are in fact 
required to be made on the record after an agency hearing. In such 
situations, while the various notice provisions of section 553 apply, 
the scope of the opportunity for participation by those interested and 
the decisional obligations of the rule-maker are governed not by 


eeetion 553 (Cie by sect onstosogend pst. 


These latter provisions 
are those which cover the taking of evidence and giving of decisions 
as well as the general responsibilities for compiling a record in 


formal adjudicative proceedings. 


289 Section 553(d). 


290 Section 553(c). 
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Also of significance is section 553(e) which provides that agencies 


are obliged to give interested persons the right to seek the "issuance, 


291 


amendment, or repeal of a rule". This subsection applies to all 


rules including those otherwise excluded from the operation of section 
553, with the exception of the military and foreign policy, agency 


management and public property exclusions, a differentiation that 


Professor Davis finds perplexing.*?4 


The definition section of the Act provides some assistance in relation 
to three of the terms used in the Act: "agency" and, as already seen 
in the definitional section of this paper, "rule" and "rule-making". 
"Agency" is defined broadly by the Act for the purposes of section 
Sere Lt 


--. Means each authority of the government of the United 
States, whether or not it is within or subject to review by 
another agency, but does not include 


(A) the Congress; 

(B) the courts of the United States; 

(C) the governments of the territories or possessions of 
the United States; 

(D) the government of the District of Columbia; 

(E) agencies composed of representatives of the parties 
or of representatives of organizations of the parties 
to the disputes determined by them; 

(F) courts martial and military commissions; 

(G) military authority exercised in the field in time of 
war Or in occupied territory; or 

(H) Cspecific sections of other statutes]. 2935 


291 See note 287, supra. 
292 Administrative Law of the Seventies, supra, note 6 at 6.01-10, 205. 


293 scection, 551(1) . 
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"Rule" is also defined expansively to mean 
... the whole or a part of an agency statement of general 
or particular applicability and future effect designed to 
implement, interpret, or prescribe law or policy or 
describing the organization, procedure, or practice 
requirements of an agency and includes the approval or 
prescription for the future of rates, wages, corporate or 
financial structures or reorganization thereof, prices, 
facilities, appliances, services or allowances therefor 
or of valuations, costs, or accounting, or practices 
bearing on any of the foregoing. 294 


"Rule-making" is then defined as being the process of an agency for 


"the formulating, amending or repealing" of a rule.*?> 


Putting it in Canadian terms, the essence of the scheme is to allow 
input, by those interested, into the regulation-making and certain of 
the policy-making aspects of the executive branch of government -— 
Cabinet, individual ministers, government department officials, Crown 
corporations and administrative agencies. That input, though it may 
involve an oral hearing at the discretion of the rule-maker, need 
involve little more than a consideration of responses elicited from a 
placing of the proposed rule in the Canada or Ontario Gazette, except 
in those cases where more formal procedures are indicated in a 
particular empowering statute. In that case, what comes into play 
are the more elaborate provisions of a statute similar to the 


Statutory Powers Procedure Act and designed generally for adjudicative- 


294 Section 551(4). 


295 Section 551(5). 
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type hearings. Generally excluded from the operation of the normal 
procedures are, however, certain sensitive government areas and also 
mere interpretative bulletins, general policy statements and the 
development of procedural rules. Agencies and functions usually 
caught by the Act are also given the possibility of exemption if, for 


any good reason such as urgency, for example, public policy demands it. 


(Ge Impact of Section 553 of the APA 
and Proposals for Reform 


A survey of the American periodical literature and the various 
administrative law texts some thirty-two years after the enactment of 
the Administrative Procedure Act reveals no suggestion at all that 
section 553 should be repealed. The extra workload it has imposed on 
many regulatory agencies and departments of state seems to have been 
accepted willingly because of the valuable information generated by 
the "notice and comment" procedure and, also in part, because of the 
fact that the opportunity for prior involvement in the development of 
rules has the tendency of defusing criticism and making those rules 


more acceptable politically. 


Thus we find Professor Schwartz and Wade describing the "notice and 
comment" procedures as "most beneficial in practice". 


This is largely because those subject to administrative 
regulation in the United States tend to be members of trade, 
business, or professional organizations which perform the 
routine task of scanning the Federal Register for relevant 


ae 


notices of proposed rule-making and then, after alerting 
their members, send in materials supporting the 
organization's view to the agency concerned. 296 


In other words, the machinery works or is beneficial because there is 
a mechanism in place to make it work —- the professional lobbyists. 
Whether the lack of such a mechanism in the United Kingdom was 
partially responsible for the failure of the "notice and comment" 
provision in the Rules Publication Act of 1893 is another question, 
but it is of some significance that neither the McRuer Commission 
Report nor apparently Professor Wade, in advising it on this issue, 
considered the pertinence of this empirical data to the Canadian scene. 
While the professional lobby is not nearly as well-organized or as 
recognized in Canada (witness the lack of registration laws) as in the 
United States, there is every reason to believe that it would carry 
the responsibility of responding in this country to proposed rules in 


much the same way as it has in the United States. 


Professor K.C. Davis, in Administrative Law of the Seventies, is 
equally enthusiastic about the appropriateness of the "notice and 
comment procedure". He simply asserts that "(t]he system is simple 
and overwhelmingly successful" .2?/ These bold, unqualified statements 


of praise by leading academics do not seem to leave much room for 


296 Supra, note 216 at 87. 


297 Administrative Law of the Seventies, supra, note 6 at 6.01-1, 170. 
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questioning the usefulness of the procedure at the federal level in 
the United States. Yet, as observed earlier, there appears to have 
been little cost-benefit analysis of the effectiveness of the 
procedure, probably because determining the value of participation 
with respect to the ultimate quality of the rules produced may be 
verging on the impossible. The standard of criticism adopted would 
therefore appear to be the somewhat subjective one that because people 
and groups are participating, because information is being generated 
that might not otherwise be, and because rules are shaped by that 
participation and that information, the system is working. It is also 
perceived to be working because the delay to the administrative process 
through the "notice and comment" is not considered to be too great; 
yet the time allowed gives sufficient opportunity in most cases for 
the generation of enough data and an appropriate level of 
participation. While it must be repeated that these are not 
scientifically-based judgments, it is certainly difficult to quarrel 
with them from this distance, particularly when they are made by 


people pre-eminent in the field. 


Moreover, some form of support for these judgments comes from the 
agencies themselves. Three facts particularly indicate general agency 
contentment with the procedures. First, according to Schwartz and 
Wade, writing in 1972, 

CsJo far as the reported decisions reveal, the agencies have 

not abused their power to invoke the escape clause [i.e. 


"notice and comment" is "impracticable, unnecessary, or 
contrary to the public interest"]. The requirements of 
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section 4 have been dispensed with in only a minute 
proportion of the rule-making cases. 298 


Similarly, writing about the “interpretative rules, general statements 
of policy, rules of organization, practice or procedure" exception, 
they observe: 


This exception too does not appear to have been abused. 

There are only a handful of cases in which agency reliance 

on the exception has been challenged, and the agencies have 
been upheld in all of them. 299 


Other writers have not been so persuaded as to the good faith of 
agencies in this regard,7 ” and to an extent, minimal use of the 
exceptions by the agencies may be explained by a fear of court review 
for wrongful use of discretion, rather than a sense of the usefulness 
of the "notice and comment" eroceciream: am On the other hand, this is 


a comment that could scarcely be true of the third fact, a growing 


incidence of voluntary use of "notice and comment" procedures outside 


298 Supra, note 2G atascs. 
299F eid. 


300 See e.g. Manning Gilbert Warren III, "The Notice Requirement in 
Administrative Rulemaking: An Analysis of Legislative and 
Interpretive Rules" (1977), 29 Admin. L. Rev. 367 at 380-93 and 
also footnote 77 re the "good cause" exception. 


301 See Warren, id., fora discussion of the extent of judicial 
intervention in the area of interpretative rules and general 
policy statements. See also K.C. Davis, Administrative Law of 
the Seventies, supra, note 6 at 6.01410," 206-07 andthe 1977 
Supplement at ate75=76:. 
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of the areas of rule-making covered by the Act. Of course, as 


Davis points out, there has been some movement towards the judicial 
imposition of rule-making hearings, notwithstanding that the rule is 


excluded from the "notice and comment" procedures provisions of the 


apa? However, the decisions are sufficiently tentative and 


ambivalent on this point as to in no way explain, for example, the 
Inland Revenue Service's frequent use of "notice and comment" 
procedures for issuing Treasury Regulations , "4 even though it is 


not required by statute to do so. Davis also instances the 1971 


5027 taee* ecg -) KC Davis,eide, ata6-01, 1657 


3037 id=, (aero Ol=o"tor6.. 01-97. 193=202) and=thes 19/7 Supplementsat 
74-75. Quaere whether this judicial development will be affected 
by the recent significant decision of the United States Supreme 
Court in Vermont Yankee Nuclear Power Corp. v. Natural Resources 
Defence Council (1978), 98 S. Ct. 1197. Here the Court reversed 
a Court of Appeals decision invalidating a nuclear power plant 
licence on the ground of failure to explore certain issues 
sufficiently. The judgment represents a condemnation of court- 
imposed procedures additional to those provided for in the APA. 
To quote Professor Richard B. Stewart: 


Finding that the NRC had fully complied with the "notice 
and comment" procedures for informal rulemaking specified 
in the APA, the Court enunciated the broad principle that 
federal reviewing courts with rare exceptions, are not 
empowered to require that federal administrative agencies 
employ formal decision-making procedures beyond those 
specified by Congress in the APA or in specific statutes. 


See "Vermont Yankee and the Evolution of Administrative Procedure" 
(1978), 91 Harv. L. Rev. 180 at 1808-09. For other comments on 
this case, see Byse, supra, note 278 and Stephen Breyer, "Vermont 
Yankee and the Courts' Role in the Nuclear Energy Controversy" 
(1973)5 91 Harv. iL. “Rev. 1833. 


304 Id., at 6.01, 168 
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adoption of a regulation by the Department of Agriculture making the 
"notice and comment" procedures of section 553 applicable to its 
rule-making in the areas of "public property, loans, grants, benefits, 
or contracts", categories normally excluded by the act 20° in, this 
respect, it may well be that the reluctance of the National Labour 
Relations Board to engage in rule-making, a matter discussed earlier, 
should either be regarded as an anomaly or as stenming from the Board's 
perception that adjudication is a better way for it tu develop policy, 


rather than from a wish to avoid the inconvenience of section 553 


procedures. 


Thus, from the evidence available it appears that there is little or 
no public or agency pressure for the repeal of section 553, but rather 
a general sense that such procedures are in fact extremely valuable. 
Indeed, so important do rule-making procedures seem to have become 
that most of the movement towards reform is in the other direction.2°° 
Thus we find critics such as Davis urging that the exceptions to 
section 553 be narrowed dramatically: 

Unfortunately, a large portion of all legislative rules are 

issued without party participation, because of the many 


exceptions to s. 553. Congress should and probably will 
scale down those exceptions. 307 


305 Id., at 6.01-10, 205. 


306 Significantly, as the citations which follow indicate, these 
suggestions come from a broad spectrum of those involved in or 
observing the administrative process and especially the 
Administrative Conference of the United States. 


307 Administrative Law of the Seventies, supra, note 6 at 6.01,) Loe. 
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Later he becomes more specific and refers particularly to the need to 


give close attention to restricting legislatively the ambit of the 


"interpretative rules, general statements of policy, or rules of 


308 


agency Organization, procedure or practice" exception. This 


thrust has the support of other commentators who have also questioned 


the need for the "public property" exemptions. 


ae Also accepting the 


308 Id., at 6.01-10, 204-05. 


309 On the interpretative rule/general statement of policy exception, 


see A. Bonfield, "Some Tentative Thoughts on Public Participation 
in the Making of Interpretative Rules and General Statements of 
Policy under the APA™ (1971), 23 Admin-ssb. Rev. 1/1; Warren, supra, 
note 300; Michael Asimow, "Public Participation in the Adoption 
of Interpretive Rules and Policy Statements" (1977), 75 Mich. L. 
Rev. 520; Charles H. Koch, "Public Procedures for the Promulgation 
of Interpretative Rules and General Statements of Policy" (1976), 
64 Geo. L.J. 1047; Comment, "A Functional Approach to the 
Applicability of Section 553 of the Administrative Procedure Act 
to Agency Statements of Policy" (1976), 43 U. Chi. L. Rev. 430. 
On the public property exception, see A. Bonfield, "Public 
Participation in Federal Rulemaking Relating to Public Property, 
Loans, Grants, Benefits, or Contracts" (1970) 118 U. Pa. L. Rev. 
118. Interestingly, Bonfield, who finds no necessity for 
retaining the public property exception, was basically in favour 
of retention of the interpretative rule/general statement of 
policy exception. Later, in discussing the Iowa statute, he 
appeared to change his mind on interpretative rules and general 
statements of policy. See "The Iowa Administrative Procedure Act: 
Background, Construction, Applicability, Public Access to Agency 
Law, the Rulemaking Process" (1975), 60 Iowa L. Rev. 731 at 858-60. 
It is also significant that Davis, while in favour of extensive 
contraction of the categories of exception, has great difficulty 
with how to modify satisfactorily the interpretative rule/general 
statement of policy exception. See his letter to the Senate 
Subcommittee on Administrative Practice and Procedure reproduced 
under the title"Revising the Administrative Procedure Act" (1977), 
29 Admin. L. Rev. 35 at 46-47. The military and foreign affairs 
exception has been downplayed in the paper because of its lack of 
relevance to Ontario. However, there have also been suggestions 
that this be eliminated or modified. See A. Bonfield, "Military 
and Foreign Affairs Function Rule-Making under the APA" (1972), 
(cont'd) 
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the need for reform in these areas is the Administrative Conference of 
the United States, a statutory body established in 1964 consisting of 
government and agency officials, practising lawyers, academics and 
others “especially informed" about federal administrative procedure. 319 


This organization has had a considerable impact on administrative 


practices. 


At its Fifteenth Plenary Session in December 1976, it urged 
administrative agencies to use the "notice and comment" procedures of 
section 553 before issuing, amending or repealing an interpretative 


rule of general applicability which was likely to have a "substantial 


impact" on the public. 214 In doing so, the Conference noticed that it 


was frequently extremely difficult to distinguish interpretative rules 
from substantive rules actually subject to the Act. Earlier, in 1969, 


the Conference recommended the removal of the "public property" 


309°*'(cont*d)" 71: Mich. 9 Le: Rev: 221. In 19707-the American Bar 
Association also recommended elimination of the public property 
exception and modification of the military and foreign affairs 
function. See the text of the resolution at (1972), 24 Admin. L. 
Rev. 391-92. There have, however, been no suggestions for 
removing the "agency management or personnel" exception as far as 
I have been able to ascertain. 


310 See K.C. Davis, 1970 Supplement, supra, note 11 at 1.04-5, 9-11 
for a discussion of the creation and role of the Administrative 
Conference. 


311 See Recommendation 76-5. The text is set out in Asimow, supra, 
note 309 at 578. 
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exception to section 553, principally on the basis that rules of that 


type may "bear heavily upon non-government interests" .?+4 


As well as this advocacy of the removal or restriction of some of the 
present exemptions to the operation of the Act, there has also been a 
growing consensus that the present provisions of the Act are not 


always completely adequate to ensure the appropriate level of public 


participation in the rule-making process .7+3 Thus we find the 


following statement in a note in the 1974 Harvard Law Review, a 
statement which tends to reflect the views of most people writing in 
this area, including Professor K.C. Davis: 


While most authorities agree that a trial-type hearing is 
normally inappropriate for rule-making, there is now some 
recognition that notice-and-comment procedures alone may not 

be satisfactory in all rule-making situations. Intermediate 
procedures, such as legislative-type hearings or trial-type 
hearings limited to certain factual issues may sometimes be 
useful. 314 


312 See Recommendation 69-8 (formerly 16). See also Recommendation 
73-5 in relation to modifying the military and foreign affairs 
exception. 


313 See e.g. Richard B. Stewart, supra, note 303 at 1805, who talks 
about the rule-making procedures of the APA as an "obsolescent 
model"; William F. Pederson Jr., "Formal Records and Informal 
Rulemaking" (1975), 85 Yale L.J. 38 at 39 ("The procedures used 
in rule-making have not kept pace"); Robert W. Hamilton, 
"Procedures for the Adoption of Rules of General Applicability: 
The Need for Procedural Innovation in Administrative Rule-making" 
(1972), 60°Calif. Ey Rev. 1276- Note, “The Judicial Role in 
Defining Procedural Requirements for Agency Rule-making" (1974), 
87 Harv. Ls Rev. 782 at 796; Charles H. Koch, Jr., “Discovery in 
Rute-making?, (197749 Duke Lid. 9295, 
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In addition to the specific suggestions made in this quotation, the 
same type of unease with the efficacy of the present relatively bare 
procedures has led to further suggestions, such as the need for a 
discovery system to be attached to rule-making, ?!> the imposition of 
a requirement that there be formal rules governing the compilation of 
a rule-making record , 71° and the desirability in some instances of 


there being mandatory consultation even before the proposed rule is 


published in the Federal Register.>)’ 


Not only has this sense of the increasing inadequacy of the APA in 
certain contexts come from the academics and other observers of the 
administrative process, but it has also obviously been accepted by the 
legislators and the agencies themselves. Thus we find Robert W. 
Hamilton, writing in the 1972 California Law Review: 

It has not been generally recognized, however, that Congress, 

during the last decade, has evinced serious misgivings about 

pure notice-and-comment rule-making ... most statutes enacted 

during this period require some procedures in addition to 

pure notice-and-comment rulemaking. 318 
He then goes on to deal approvingly, for the most part, with these 


319 


congressional initiatives. The reasons for this action in the 


315 See e.g. Charles H. Koch, Jr., supra, note 313. 

316 See e.g. William F. Pederson, Jr., supra, note 313. 

317 See e.g. Robert W. Hamilton, supra, note 313 at 1330. 

318 “Id.7) at 1277. 

319 I say "for the most part" because Hamilton makes it abundantly 


clear that the imposition by Congress of "on the record hearings" 
in certain circumstances has been a dismal failure. Id., at 1312. 
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last fifteen or sixteen years are not hard to identify either. The 
massive growth of regulatory agencies in the United States and the 
search for new ways of handling problems has, of course, been a major 
contributing factor. This has led, since the early sixties in the 
United States, to a movement away from solving regulatory problems 
through the adjudicative process, to rule-making as a prine regulatory 
device. Moreover, this movement is one that has affected not only the 
drafting of legislation establishing new regulatory schemes and 
agencies, but it has also permeated the "old" regulatory agencies as 
well. Thus, it is not uncommon to find regulatory agencies moving 


voluntarily beyond the requirements of the APA. 


The federal courts have also in their wisdom seen fit to expand the 


parameters of rule-making procedures .°79 As we have seen already, 


there has been on the part of some courts, for example, a strong 
movement in the direction of requiring rule-making hearings in relation 


to certain types of interpretative and procedural rules, notably those 


which have a "substantial impact" on private rights and obligations. 2+ 


320 See e.g. K.C. Davis, Administrative Law of the Seventies, supra, 
NOLe-6) ats.6201—-37 917 7—-Sitand 6-0-5," 6+ats 183-93. ands 1977 
Supplement at 72-74; Note, 87 Harv. L. Rev. 782; Stephen F. 
Williams, "'Hybrid Rulemaking' Under the Administrative Procedure 
Act: A Legal and Empirical Analysis" (1975), 42 U. Chi. L. Rev. 
401; J. Skelly Wright, "New Judicial Requisites for Informal 
Rule-making: Implications for the Environmental Impact Statement 
Process" (1977), 29 Admin. L. Rev. 59. However, all of this mst 
now be read in the light of the Vermont Yankee decision, supra, 
note 303. 


321 Supra, notes 301 and 303 and accompanying text. 
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Some courts have also accepted that the procedures laid down in 
section 553 should be treated as a minimum code and have moved in the 
direction of requiring much fuller participatory rights, where, for 
example, rule-making involves the determination (as it often does) 

of narrow and precise adjudicative-type ce, oe This includes at 
times an obligation to respond positively to a request for the right 


323 


to cross-examine with respect to specific facts. The concept of a 


rule-making record has also begun to emerge in some of the 
litigation.?74 The courts have also had a crucial role to play in 
giving content to such obligations in the APA as those to give "notice" 
of proposed rule-making, >> give "an opportunity to participate"?@° 
and "incorporate in the rules adopted a concise statement of their 


basis and purpose" 327 


It must, however, be pointed out that not all of the concerns of the 
American courts in this area have to do with increasing the 


participatory rights of those involved in the rule-making process. For 


322 See e.g. Davis, Administrative Law of the Seventies, supra, note 
6a 6. 0l—3, 207 7-3) 


323 Idasatee .O1=574 6-ate 185-8 rane oy Supplement at 72-74. 
324 See, particularly, William F. Pedersen, Jr., supra, note 313. 


325 Davis, Administrative Law of the Seventies, Supra, note 6 at 
6.01-1, 169-172 and 1977 Supplement at 58-60. 


320g. 797 7 CUPP Lementadt ao. 011 Ivano -60. 


327 IRd., at 6.01-2, 172-76 and 1977 Supplement at 60-68. 
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constitutional reasons, and particularly because of the separation of 
the executive branch of government from the legislative branch, and 
the separation or independence of the agencies from both the executive 
and the legislative branches in the United States, the courts have 
assumed a fairly activist role in the scrutiny of legislative rules 
with a view to testing their validity. As a result of a desire to 
fulfill this role in the most effective way possible, the courts have 
been concerned to develop such obligations as the compilation of a 


rule-making record. Thus, not only in the judgments in this area, 78 


bat also in much of the academic writing, *? many of the procedural 
issues are talked about as much in terms of the facilitation of 


judicial review as in terms of promoting better rules through greater 


Opportunity for participation. 


Nevertheless, this must not be overplayed in terms of seeing 
potential differences between the needs of the American and Canadian 
systems. To take the example of the compilation of a rule-making 


record again, while much of the focus of the discussion of this issue 


328 Thus, even in Vermont Yankee, supra, note 303 


the Court did acknowledge that courts may determine 
whether the administrative "record" developed in notice 
and comment rule-making is adequate to permit judicial 
review of the merits, and may remand for further 
administrative proceedings when the record is inadequate. 


See Richard B. Stewart, supra, note 303 at 1809. 


329 This, for example, is the major concern of Pederson, supra, 
note 313. 
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tends to be on the needs of the judicial review process, it is also 
contended that the requirement of a rule-making record would increase 
the efficacy of the rule-making process as well. According to William 
F. Pederson Jr., writing in the 1975 Yale Law Journal: 

A requirement that an agency be judged on a single, 

comprehensive, detailed justification for its decision, 

prepared at the time when it promulgates a rule, would have 

several potentially beneficial effects. It would force the 

various subunits within the agency to pursue their differences 

on questions of fact, interpretation cr policy until they 

could be resolved. It would force the agency to choose 

between alternative data, theories and methodologies and 

create a coherent case upon which scrutiny by the courts 

can be focused ... The stated justifications for a rule will 

be less comprehensive and thoughtful if there is the 

possibility that they could be supplemented with other 

material on review. 550 
To these points can also presumably be added that the systematic 
compilation of a publicly accessible record, as part of the ongoing 
rule-making process, may increase dramatically the efficiency and 
value of public participation. Repetition will be discouraged and 


the real issues will be more readily apparent in many cases. 


To someone coming from the Ontario system, where no rule-making 
procedures of any kind are statutorily-mandated, and possessing a 
sense that the adoption of rule-making procedures will not only be 
costly but cause enormous delays in the administrative process, all of 
this movement or suggestion for movement beyond what is provided for 


in the Administrative Procedure Act is, in some ways, quite staggering. 


330 Gidsrat 73: 


so 


Yet is it a notable characteristic of most of the writings in the area 
how conscious the advocates of development are of the necessity that 
such procedures "must be balanced against the need to conduct 
government efficiently, expeditiously, effectively and 
inexpensively".?2+ However, what presumably has to be realized is 
that efficiency, expedition, effectiveness and economy are not 


necessarily decreased by requiring procedures in addition to those 


mandated by statute. 


In this light, it is interesting to reflect on a recent recommendation 


by the Commission on Federal Paperwork to the Administrative 
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Conference and also to Congress. This was to the effect that the 


APA be amended so that there would be greater opportunity for input 
by those likely to be affected at the early stages of the drafting of 


proposed rules.>>° 


Presumably, the reason for this recommendation 
was with a view to making it more likely that the proposed rule, 
published eventually in the Federal Register, would be acceptable to 


most people, thereby reducing the paperwork at the section 533 


331 Arthur E. Bonfield, "Some Tentative Thoughts on Public 
Participation in the Making of Interpretative Rules and General 
Statements of Policy Under the APA", supra, note 309 at 118-119. 


532) PRRRepOLe of the Commission on Federal Paperwork: Rule-making 
(Washington: U.S. Government Printing Office, 1977). 


333 IRd., at 4, Recommendations Nos. 1 and 2. See also 14, where the 
Commission talks about the possibility of the real decisions having 
been made before the "notice and comment" stage. 
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rule-making stage. The Commission also accepted without question the 
premise that public participation in rule-making produced better 
rules, and went on to recommend: 


Agencies should, when feasible, make use of participatory 
rule-making and should compile an informal record reflecting 
procedures and factors considered in setting rules. 334 


According to the Commission, in justification of the recommendation: 


The necessary paperwork which would be added through greater 
participation in rule-making is temporary. It ends when a 
proposed rule is put into effect. The "bad" paperwork of 

a poorly written rule which is allowed to go into effect, 
however, can be endless. 335 


These same considerations also led the Commission to recommend the 
encouragement Of public participation in evaluating the effectiveness 


of rules and the application of "notice and comment" procedures for 


agencies proposing reporting forms .376 


What also deserves to be noted in this context is the almost universal 


rejection by commentators of the utility of trial-type procedures for 


337 


the development of rules. The most frequently-cited example of 


334 Id., at 48 (Recommendation No. 16). 


335 Id. See also 46, where the Commission justifies in the same terms 
the use of procedures more extensive than "notice and comment" in 
certain situations. 


336 Id., at 49 (Recommendation No. 17). 


337 See K.C. Davis, Administrative Law of the Seventies, Supra, note 
6..at 16.06, 222-231 > Hamilton, Supra, note 313, seriatim and 
particularly at 1312. Davis reports: 


The Administrative Conference said in Recommendation 72.5 
that it "emphatically believes that trial-type procedures 
(cont'd) 
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the excesses that this produces is the famous "peanut butter" case. 238 


The Food and Drug Agency proposed that peanut butter should have to 
contain 90% peanuts to justify the use of the designation "peanut 
batter". This was published in the Federal Register on July 2, 1959 
and some twelve years later on March 3, 1971, the FDA published a 
notice in the Federal Register making the rule effective in thirty 
days. In the meantime, there had been an extensive public hearing, 


as required by section 371(3) (3) of the federal Food, Drug and Cosmetic 


Actes producing 7736 pages of transcript as well as interminable 


informal discussion between the agency and the industry, and court 


proceedings all the way to the Supreme Court of the United States. In 


this "horrible example" , 240 the most dramatic fact is the length of 


time it took to bring the rule into effect. However, as Hamilton 


chronicles in his California Law Review article, there are other 


337 (cont'd) should never be required for rule-making except to 
resolve issues of specific fact". The Conference in 
Recommendation 71-7 laid down standards for "Rule-making 
on a Record by the Food and Drug Administration" but in 
doing so it said: "The general consensus of observers 
of the FDA is that in the past this procedure, often 
described as "rule-making on a record", has worked poorly." 


338 See the account of this case in Joseph C. Goulden, The Super lawyers 
(New York: Dell, 1973) at 191-95. See also K.C. Davis, 
Administrative Law: Cases-Text-—Problems, supra, note 279 at 245- 
46; R. Hamilton, "Rule-making on a Record by the Food and Drug 
Administration" (1972), 50 Tex. L. Rev. 1132. In fact, the saga 
still continues. See Regulation for November-December 1978 at 6-7. 


3398 CIR STE. 8(1935) - 


340 K.C. Davis, supra, note 338 at 245. In the 1977 Supplement, he 
describes the proceedings as "nonsensical", supra, note 6 at 77. 
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examples of the incredible inefficiency of trial-like procedures for 
handling rule-making and he evidences, inter alia, the 36,000 pages 


of transcript produced in the first phase of a rule-making proceeding 


known as Foods for Dietary Uses, which lasted between 1964 and ona 


In total, somewhere around fifteen federal statutes seem to require 
formal trial-type or "on the record" hearings for rule-making and this 


is also a requirement in a number of the state administrative 


procedure Statutesae < The reaction of commentators to them has 


almost universally been negative. According to Hamilton: 


The actual agency experience with these procedural requirements 
raises serious doubts about their desirability. At best, some 
agencies have learned to live with them, even though 

preferable procedures are probably available. At worst, 

these procedures have warped regulatory programs or resulted 

in virtual abandonment of them ... In practice, therefore, 

the principal effect of imposing rule-making on a record has 
often been the dilution of the regulatory process rather than 
the protection of persons from arbitrary action. 343 


These remarks have been echoed by both Pederson? *4 and Davis??? 


341 Supra, note 313 at 1287. See also his earlier article, supra, 
note 338 at 1148. 


342 See Hamilton, supra, note 308 at 1278-83 for details of the federal 
statutes as of 1972. In the original Treatise, supra, note 5 at 
6.04, 372, Davis lists the statutes of Iowa, Massachusetts, 
Minnesota, Nebraska, Ohio, Virginia and Wisconsin as requiring 
hearings. 


343 id. abelji2-13- 
344 Supra, note 313 at 44. 
345 Administrative Law of the Seventies, supra, note 6 at G.06,).222, 


reiterating his claim in the original Treatise, supra, note 5, 
6.06, 379% 
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and were the subject of strong recommendation by the Administrative 
Conference in 1972, wherein the Conference stated that it 


--- emphatically believes that trial-type procedures should 
never be required for rule-making except to resolve issues 
Of-Specific fact. 346 


Davis is also very anxious about the development of appropriate 
criteria by the courts in deciding upon the narrower issue of whether 


or not to require cross-examination in the course of rule-making 


procedure. ?4/ Speaking of the tests suggested by some courts, he 


states: 


The ideas of "crucial issues" and "critical points" seem 
somewhat unsatisfactory, for the crucial issue may be whether 

the public interest requires a particular broad policy, and 

that is precisely the sort of question on which cross- 
examination should be denied. 348 


More specifically, in an extract quoted by the Commission on Federal 


Paperwork, >” another commentator has identified the failings of 


cross-examination in relation to legislative-type facts: 


When honest, intellectual disagreements among scientists and 
engineers are removed from the realm of scientific inquiry 

and thrust into an adjudicatory arena, the very nature of the 
investigation undergoes a sometimes subtle change. What was 
once a methodical search for scientific principle how becomes 

a trial to find out who is "telling the truth" with all the 
attendant moral implications that it encompasses. 350 


346 Id. 
347 Id., at 6.01-5, 183-90. See also Williams, supra, note 320 at 


436-48 and the cross-examination aspect of the Innisfil case, 
supra, note 94. 


348 Id., at 190. 
349 Supra, note 332 at 13. 
350 Barry B. Boyer, "Alternatives to Administration Trial-Type Hearings 


for Resolving Complex Scientific, Economic, and Social Issues" 
(4972) eicn i, keV. 2lieat- 26, 11. 161. 
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Thus in all the talk about the deficiencies of the Administrative 
Procedure Act, there is no question as to the undesirability of 
converting the procedures of section 553 into adjudicatory-type 
hearings. Rather, the current concern reflects discontent with the 
fact that the Act has too many exceptions and also sets up only two 
models, the "notice and comment" procedure at one extreme and a trial- 
like adjudicatory hearing at the other. The present search is perhaps 
one for other models, yet it is remarkable how seldom the criticisms 


are converted into specific proposals for amendment to the Act. 


If we look first at the exemptions to the Act, the critics seem 
reasonably agreed on the complete elimination of the "public property" 
exception, ?°+ but with respect to the "interpretative rules, etc." 
exception, while there is a sense of need for amendment and greater 
participatory opportunity, specificity is lacking. The Administrative 
Conference has moved in the direction of "postadoption notice and 
comment" procedure, except where an interpretative rule of general 
applicability or a statement of general policy is "likely to have 
substantial impact on the public", in which case section 553 has to be 
folloed. However, as the cases up until now seem to have 


demonstrated, the parameters of the “substantial impact" test as 


developed by the courts on a common law basis have by no means been 


S51 Supra, note 309. 


352 Supra, note 31l. 


a 


settled clearly.*°? 


This lack of clarity in the common law has 
caused Professor Davis, in a submission to the Senate Committee on 
Administrative Procedure and Practice, to simply call for further 
study of this problem.?>* The caution of those wanting change in 
this area has, to a large extent, been induced by a concern that the 
wholesale abolition of these exceptions would increase dramatically 
the number of situations in which section 553 would have to be 
followed, with, in many instances, much cost and little or no gain to 
the administrative process because of a lack of public interest or 
concern about many internal rules and policies of agencies. As well, 
and perhaps more importantly, it is thought that at a time when 
agencies need to be encouraged to engage in more rule-making and 


policy-making, such a change might act as a serious disincentive. 


The same caution permeates, to a large degree, discussion of adding 
procedural requirements to the Act. Aside from the issues of discovery 
rules and defining a rule-making record to be compiled by 
administrative agencies, the general thrust of proposals for this kind 
of reform seems to be in the direction of the tailoring of specific 


statutes to deal with specific rule-making situations, and perhaps 


353 See K.C. Davis, Administrative Law of the Seventies, supra, note 6 
at 6.01-8, 9, 195-206 and 1977 Supplement at 74-75; Warren, supra, 
note 300 as well as the other articles on interpretative rules 
listed in note 309, supra. 


354 Supra, note 309 at 47. 
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otherwise leaving it for the courts to develop on a common law weiss BAe 


This is also true of another issue that is discussed frequently in the 
American literature in rule-making, that of whether or not rule-making 
should be positively required in certain situations. The problem 
seems to be in defining in a general statute what the certain 
situations should be, and so this too has until now been left to common 


law development and requirement in specific acts, with little or no 


suggestion that the APA should be amended to deal with this question.?°° 


To quote Professor Jerre S. Williams: 


Even the most adamant advocates of the use of the rule-making 
procedure recognize that no hard-and-fast rule can be made. 

Policy must be made on occasion by litigation and adjudication 
before the administrative bodies ... No agency can anticipate 

all possible circumstances and deal with them by rule. 357 


355 See, e.g., Hamilton, supra, note 313 at 1330-31, particularly 
where he suggests that the "polar" approach of the APA ("notice 
and comment" or “adjudication") be done away in favour of an 
individualistic approach backed by certain legislatively- 
accepted general principles. 


356 This issue is discussed at length by Davis. See 1970 Supplement 
to, the Treatise, supra, note lbat 6.13, 14, 278-82; Administrative 
Law of the Seventies at 223-40; 1977 Supplement at 77-83. Indeed, 
in the 1970 Supplement at 279, Davis puts forward a tentative 
draft statute but this idea does not appear to have caught on and 
he has not returned to it subsequently. 


357. “Securing Fairness and Regularity in Administrative Proceedings: 
American Procedures and Their Efficacy" (1977), 29 Admin. L. Rev. 
leat 13. 
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D. Rule-Making in the States 


This section of the paper and the research in which I have engaged has 
concentrated almost exclusively on rule-making procedures at the 
federal level in the United States. Suffice it to say that the Model 
State Administrative Procedure Act developed first in 1946 by the ABA 
and the National Conference of Commissioners on Uniform State aes 
and revised substantially in 1961, contains a "notice and comment" 
requirement for rule-making and either the 1946 or 1961 Act has been 
substantially adopted in at least twenty-eight states plus the 
District of Columbia. As well, it has been influential in the 


development of administrative procedure legislation in a number of 


others. 


There are similarities between the provisions of the Model State Act 
and section 553 of the APA. However, there are also significant 


differences. "Rule" is restricted to "general" statements in the 


definition section,>-” but it does cover interpretative rules and 


358 For the text, a brief history and reference to the extensive 
periodic literature, see Walter Gellhorn and Clark Byse, 
Administrative Law: Cases and Comments (Mineola: Foundation 
Press; 6th ed’, 1974) at ehi60-71-* See“also’ KC. Davis7e1970 
Supplement, supra, note 11 at 1.04-5, 6 particularly at 17-18. 
The statistics come from Administrative Law of the Seventies, 
supra, note 6 at 1.04, 9. There Davis refers approvingly to 
Bonfield's article on the Iowa Act, supra, note 309. 
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policy statements as well as rules of procedure. 269 As well, the 


public property exception finds no place in the Act though there is an 


exemption in cases of "imminent peril to the public health, safety or 


361 


welfare". In terms of the procedure laid down, perhaps the most 


important distinction between the two Acts is that an oral hearing has 
to be held on proposed "substantive" rules if requested by twenty-five 


persons, an association having twenty-five members or a government 


department or agency .26¢ In some states this has been carried 


further and adjudicative-type hearings are required in relation to all 


303 


rules coming within the Act. This has been criticized strongly. 


For example, Professors Schwartz and Wade remark: 


They appear to go too far, Since only a minority of 
administrative rules involve matters which justify the expense 
and delay involved in even informal hearing procedures. 364 


360 See section 3. Davis was very critical of this in the 1970 
Supplement, supra, note 358 at 18. However, he now obviously 
thinks that there is room for modification of the interpretative 
rule/general statement of policy exception in the APA, supra, note 
308. 





362° “Sections (b)- 
362 Section 3(a) (2). 
363 Supra, note 342. 


364 Supra, note 216 at 112. See also Davis, supra, note 358 at 17. 
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Be Conclusions 


From the research I have conducted, there is no doubt at all that the 
"notice and comment" procedure adopted in section 4 (now 553) of the 
Administrative Procedure Act of 1946 has become an entrenched part of 
the federal administrative procedure. The worth of such procedures 
to rule-making at the federal level in the United States seems to be 
acknowledged universally. That the statute is not perfect, at least 
now, some thirty-two years later, has perhaps to be admitted. The 
exemptions may be too wide. The alternative of a full adjudicative 
hearing when rule-making is required to be on the record is not 
acceptable. Nevertheless, much of the discontent with the present 
Situation in relation to rule-making procedures seems to stem not so 
much from the Act itself as from the excesses of procedure provided 
for in some individual statutes, and the need for legislative 
draftsmen to pay more attention to devising alternatives in some 
Situations between the informality of "notice and comment" and the 
formality of formal adjudicative-type hearings. There is also some 
concern that, at least in some instances, "notice and comment" 
Opportunities come too late, and this has led to suggestions from a 
number Of quarters for formal provision for an opportunity for public 
input at a stage prior to and during the actual drafting of the 


legislation. 


Yet, to someone observing the American scene from the outside, despite 


all these proposals for reform both general and specific, one of the 
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striking things about the "notice and comment" procedure of the APA 
and perhaps one of the explanations for its seeming success is the 
modesty of its aims. Certainly, it does not cover even a majority of 
agency rule-making at the federal level in the United States. 
Certainly, it does not spell out very elaborate procedures. 
Certainly, it does nothing by way of mandating rule-making rather than 
adjudication in certain situations. However, if it had done any of 
these things, at least initially, it may well have been overreaching. 
Instead, because of its modest aims and comparatively low level of 
imposition on the overall work of the administrative agencies, it was 
readily tolerated and in time came to be seen as an extremely 
valuable adjunct to the administrative process. It may also be for 
that reason that many of the current proposals for reform are 
seemingly being treated with equanimity even on the part of the 


agencies. 
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CHAPTER VI 


THE NEED FOR RULE-MAKING PROCEDURES IN ONTARIO 


AG "Notice and Comment": 
The Competing Arguments 


Recent experience at the federal level in Canada, and to a lesser 
extent in the province BE Ontario, has pointed to a growing acceptance 
on the part of a number of administrative agencies both of the 
advantages of proceeding by way of policy statement and rule-making 
rather than by adjudication, and of seeking comments by those 
interested in proposed policies and rules. The procedures adopted in 
such cases have, in fact, gone from procedures less formal than even 
those of the APA, such as informal consultations with those regulated, 
through "notice and comment"-type procedures to full adjudicative-type 
hearings. Indeed, the hallmark of what has happened up to this point 
has been inconsistency, or perhaps more charitably and hopefully 


accurately, anxious experimentation. 


The advantages of leaving individual departments and agencies to 
proceed on this voluntary experimental search for an appropriate level 
of participatory rule-making are not inconsiderable. First, the 


relatively recent growth of the rule-making and policy-making 
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phenomenon in Canada means almost inevitably that there is a 
fragility, at least with respect to aspects of it. To suddenly 
impose mandatory procedures for rule-making in Ontario may well cut 
off the growth of the use of such devices and send the agencies or 
Petree concerned back to ad hoc decision-making or the 
development of policy through adjudication. As well, others 
contemplating innovation may be discouraged from starting. That this 
is a real fear is in fact borne out by the reluctance of many critics 
to recommend total abolition of the interpretative rule/general 
statement of policy exceptions of section 553 of the APA for this 
very reason. It also manifests itself in Professor Ison's rejection 


of the suggestion that the Ontario Workmen's Compensation Board engage 


in more requlation-making.°°> 


365 Supra, note 256 and accompanying text. That this factor has 
influenced Davis is also clear from his criticism of the Model 
statesAct gust referred to; ssupra, notes 356: 


One of the major failings of many agencies is reluctance 
to clarify the law they administer. Everything should 
be done that can be done to encourage agencies to move 
toward earlier clarification. Two of the main methods 
that should be encouraged are interpretative rules and 
general statements of policy. Good legislation should 
avoid any kind of new barriers to issuance of 
interpretative rules and general statements of policy. 
The Federal Administrative Procedure Act wisely excepts 
from its requirements concerning rule-making procedure 
interpretative rules and general statements of policy. 


Sections 3 and 4 of the Revised Model Act should 
contain such exceptions. 


In Administrative Law of the Seventies, Supra, note 6 at 204 and 
in his letter to the Senate Subconmittee, Supra, note 309, he now 
obviously feels there is room for reduction of these exceptions 
to the APA without the side-effect of reducing "earlier 
clarification". 
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A second reason for not imposing a general procedural requirement for 
rule-making is that there are advantages in many instances to allowing 
the expert agency to reach by experimentation what it regards as an 
appropriate level of procedures for participatory rule-making. Indeed, 
much of the present discussion in the United States, as we have just 
seen, iS with a view not so much to amending the Administrative 
Procedure Act, as to suggesting appropriate criteria by which the 
agencies themselves or legislative draftsmen might be guided. In 
other words, there is a sense in much of the writing that a general 
statute may not provide an appropriate level of sophistication or 
variety for the needs of particular agencies, and that individual 
attention against the background of some generally acceptable 


principles is the appropriate way for future growth in this area. 


Indeed, if there is a strong argument to be made against the enactment 
of a general "notice and comment" procedure for rule-making in the 
province of Ontario, to my mind, it rests with these very points and 
not with the concerns expressed in 1968 by the McRuer Commission. 
First, I would suggest that reliance on the failure, in the early part 
of the twentieth century, of the English Rules Publication Act of 1893 
is a far less reliable guide to the value of rule-making procedures 
than the modern experience of the federal agencies in the United 
States operating under the strictures of section 553 of the 
Administrative Procedure Act. Of course, it has to be admitted that 
in the province of Ontario, there is not nearly the same similarity to 


the regulatory scene in the United States as there is at the federal 
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level in this country. The major federal regulatory agencies in 
Canada are much closer to the United States models than anything 
comparable in the United Kingdom. Nevertheless, it is also 

abundantly clear that the present regulatory scene in Ontario is much 
more closely related to the United States of both 1946 and today than 
it is to the United Kingdom of the twenties and thirties, both in the 
nature of regulatory agencies, the areas regulated and the reaction 
of those regulated and the public to the process. '‘l'his seems to me to 
be so even though much regulation in Ontario takes place through 


departments rather than regulatory agencies or boards. 


Direct transplants of legislation from one country to another are, of 
course, always dangerous but there are clearly enough relevant 
experiences to be gleaned from the workings of section 553 of the APA 
to make it worthwhile considering as a possibility; something that the 


McRuer Commission, at least in its formal Report, never seriously did. 


One of those relevant experiences is that, provided one does not move 
to full-scale adjudicative-type hearings but opts instead for the 


n366 0 GF section 553 


"efficiency, flexibility and kroad participation 
of the APA, the likelihood is that the costs of the imposition of 
rule-making procedures will not be excessive either in terms of 


straight cash or efficiency of the administrative process. Certainly 


366 Note, 87 Harv. L. Rev. 782 at 785. 
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some American critics have questioned the attention paid by at 


least some agencies to the submissions in rule-making procedures of 


the general public as opposed to the "industry" regulatea, 7°’ 


suggesting that opening up the process may be a waste of time if the 
industry regulated is already being consulted informally. 
Nevertheless, that certainly does not tend to be a comment made 
frequently, and in the vast majority of cases, the writers have been 
convinced that the adoption of section 553 of the APA has worked for 
the betterment of the administrative process in the United States. 
Of course, aS mentioned a couple of times already, these judgments 
tend not to be based on rigorous cost-benefit analysis, if such is 
indeed possible in this area. However, the following summary of the 
perceived advantages of section 553-type procedures is impressive in 
the recital: 


The primary reason that public participation leads to better 
rules is that it provides a channel through which the agency 
can receive needed education. Agencies are not omniscient 
and do not have all relevant economic and social data. They 
cannot anticipate all of the consequences and problems that 
will flow from the adoption of their rules. This sort of 
data is obtained by requiring the agency to solicit and 
consider public comments. The interviews conducted in 
connection with this study repeatedly indicated the practical 
value that agency personnel attach to public commentary, 


367 See e.g. the comments of Professor Stewart on a visit to a large 
federal agency during a major rule-making proceeding cited by the 
Commission on Federal Paperwork, supra, note 332 at 15: 


The bound presentations of regulated firms and a few well- 
heeled public interest litigants were in frequent use; 

a large heap of comments, generally ill-informed, from 
the citizenry at large had been dumped in a corner and 
ignored. 
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including that obtained in the course of adopting interpretive 
rules and policy statements. Public input also contributes 

to better rule-making by off-setting institutional biases that 
may exist in favor of or against the regulated group. Moreover, 
the public may be more likely to accept and less likely to 
sabotage a rule if it has been allowed to participate in its 
formation. 


Public participation in rule-making also has values that 
transcend these instrumental ones. In our system of 
representative government, participation in governmental 
decision-making by persons affected by it is an affirmative 
good. This is particularly true in the case of administrative 
agencies, which are not as politically responsive as the 
legislature or the executive. Although theoretically subject 
to a variety of legislative, executive, and judicial controls, 
most agency action, and particularly rule-making, is not 
supervised at all. Agencies make laws affecting many 
interests behind closed doors; their impartiality and freedom 
from pressures are frequently questioned. Notice and comment 
procedures in rule-making are ideally tailored to increase 

the responsiveness of the agency and to facilitate democratic 
participation. They permit public participation at a critical 
moment in administration when law and policy are about to 
crystallize, and they provide a powerful tool by which 
persons who will be adversely or favorably affected by agency 
action can seek to influence that action in an open fashion. 368 


The McRuer Commission was, of course, of the view that formal "notice 
and comment" requirements were unnecessary because those affected were 
already being consulted. Nevertheless, as developed in the section of 
the paper dealing with the Ontario practice in this regard, there seems 
to be a sense among critics that McRuer did not probe deeply enough on 
this particular question and that the answer to such a probe might have 
revealed some rather startling information about the true level of 


informal consultation and the fact that it was largely confined to the 


368 Asimow, Supra, note 309 at 574-75. 
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regulated “industry” with resulting tendencies towards regulatory 
capture. Nevertheless, it is foolish to pretend that the significant 
amount of open policy and regulation-making that the Ontario 
Securities Commission, for example, has engaged in during the last two 
or three years has led to a dramatic influx of public participation as 
Opposed to representation by the industry. From the information I 
have received, “outside” interventions in the "notice and comment" 
process are rare. It is also of probably no consequence that the 
notice of proposed rule-making appears in the OSC Bulletin rather than 


the Ontario Gazette. 


On the other hand, it is questionable whether the present lack of 
"outside" participation should be all that significant a factor in 
deciding upon the need for a "notice and comment" statute. The habit 
of intervention and involvement seems to take a while to develop in 
any regulatory regime. Public participation may, in some areas, have 
to be seen to be actively encouraged by the regulatory agency. Also, 
the seeming lack of interest may be the result of lack of resources 
leading to the absence of an active public interest group in the 
particular area. If so, and if one accepts that outside public 
participation is a desirable objective for most regulatory processes, 
then the answer is clearly not rejection of "notice and comment" 
procedures but rather consideration of alternatives for encouraging 
public interest advocacy in particular areas -- cost awards by the 
agencies, greater government funding and so on. It also should be 


reiterated that, at the time when the McRuer Commission reported in 
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1968, the claims of public interest groups for recognition in the 
administrative process in Canada were far from having reached the 
peak achieved in the last few years, nor had the system 
(legislature, agencies, departments, courts) come anywhere close to 
the degree of recognition of those participatory claims as it has 


today. 


Of course, the public interest group can be consulted informally as 
well as the regulated "industry". Yet, it is highly questionable in 
today's context whether that is good enough for either the public 
interest group or the "industry". The diverse interests of the 
regulated "industry" and public interest groups and, indeed, the 
diverse claims within a particular regulated "industry", would seem 
to demand more than mere informal consultation. There are, in fact, 
continuing indications that "industry" itself is not all that happy 
with a continuation of the system of informal consultation. Thus, in 
the Globe and Mail of November 21, 1978, Michael Kirby, President of 
the Institute for Research on Public Policy, advocated public hearings 
on all new regulations as part of a business "bill of rights" aimed 
at reducing regulatory "chaos" and particularly frustration of business 


expectations caused by sudden regulatory change .?©? 


369 See "Less Regulation of Businesses is Requested". 
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In this respect, the only guarantee that certain regulatory issues 
will be considered adequately on the basis of responsive, competing 
submissions is to adopt open decision-making, something which a 
"notice and comment" procedure may ensure in some measure but which 
informal consultation cannot. Indeed, informal consultation, 
particularly where there are diverse interests involved, could in 

fact lead to greater regulatory cost if attempted seriously than would 
result from the adoption of an efficient "notice and comment" 
procedure. Of course, not all problems of this kind can be solved by 
"notice and comment"-type procedures. Openness may still not be 
acceptable to certain regulated groups, and as was reported to me by 
one former chairman of an agency outside of Ontario, the adoption of 
"notice and comment" in his tribunal generated many attempts at off- 
the-record discussion. One must assume, however, the good faith of the 


agency in resisting such blandishments. 


If the McRuer Commission's concerns with the adoption of a general 
"notice and comment" procedure are seen to be of decreasing 
significance some ten years later, one is then led back to the concerns 
that I identified at the outset of this section: "notice and comment" 
would act as a disincentive to the adoption of rules and policies, and 
individual agency or department development of rule-making procedures 
is likely to lead to a more satisfactory resolution of what is 


appropriate than would the imposition of a general statute. 
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It is, of course, difficult to predict the degree to which a general 
statute would lead to a lessening in the extent of rule-making and 
policy-making. However, there are devices available to ensure this 
effect is reduced. First, the procedures, as in the United States, 
need to be kept at least initially to a basic minimum consistent with 
producing effective or valuable participation. Secondly, careful 
attention should be paid to the drafting of exceptions so that not 
every internal rule, directive or employment instruction within an 
agency or department becomes subject to the procedural requirements of 
the statute. Thirdly, where it is felt necessary, individual statutes 
could perhaps be amended to compel rule-making and the development of 
policy statements in certain situations. These suggestions aside, 
there is presumably a lesson for many departments and agencies in the 
extent to which some authorities have moved voluntarily towards 
"notice and comment" with, to put it least strongly, no sensible 


diminution in their regulatory effectiveness. 


It also has to be acknowledged, however, that despite the degree of 
voluntary recognition of "notice and comment", it will probably be a 
very long time before there has been general acceptance of some form 
of public rule- and policy-making by all Ontario agencies and 
departments. If that is accepted, the question then becomes whether 

it is worth waiting and also whether waste might not be ee in the 
costs of individual experimentation and evolution when a procedure, 
which has proved generally useful in the United States, could be 


adopted right now. On this issue, it is staggering to note that, in 
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an interview with a reporter from the Toronto Star appearing in the 
January 9 issue of this year, Mr. Jed Baldwin, MP, presently one of 
the joint Chairmen of the Senate-Commons Committee on Statutory 
Instruments, stated that of the 3,000 Orders-in-Council 

referred to that Committee in the last three or four years, the 
Committee had queried or objected to about 1200 of cnoniene Not only 
is this a sign that prior scrutiny of federal regulations by the Clerk 
of the Privy Council and the Justice Department is not particularly 
effective, but it also suggests a grave necessity for improving the 
way in which subordinate legislation is in fact promulgated. Indeed, 
the statistic is even more remarkable when one realises that the 
Committee's mandate is not to consider the policy or worth of a 
particular regulation, save as might be permitted by inquiring into 
whether it offends the Canadian Bill of Rights or constitutes an 


unusual use of the regulation-making power in queseione 


All in all, it is my sense that the interests of openness in rule- 
making and encouragement of more effective "industry" and greater 
public participation in that process, with the target of better "rules" 
in view, lead very strongly in the direction of adoption of a general 
"notice and comment" statute for the province of Ontario. Most of the 


balance of this paper will be devoted to a consideration of the details 


370 See "Orders-in-Council: Is Canada Ruled by Fiat?" 


371 Supra, notes 155-57 and accompanying text. 
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of such a statute. Of particular concern will be the problem of 
ensuring that the statute does not overreach; that the procedures are 
not too rigid and time-consuming; that situations inappropriate for 
"notice and comment" are not brought within its ambit. If this is 
achieved then most of the concerns expressed earlier about the "costs" 


to the system of imposing such procedures will hopefully be met. 


B. Alternatives to "Notice and Comment" 


However, it is also apparent that it is not simply a case of an all-or- 
nothing approach. If the recommendation for a general statute does 
not prove acceptable, then I would urge that serious consideration be 
given to the possibility of recommending the enactment of legislation 
establishing a statutory body, the mandate of which would be the 
consideration of all the statutory rule and policy-making bodies in 
the province with a view to ascertaining whether those functions would 
be enhanced by the imposition of mandatory "notice and comment" 
procedures. If that view is adopted by the authority, then it should 
have jurisdiction, perhaps with the approval of Cabinet, to mandate 
adherence to such procedures. The Act itself should also lay down 
what those procedures would minimally be but the authority should have 
the power, in its discretion, to require more or perhaps modifications. 
As well, the authority should have a continuing obligation to monitor 


the performance of those statutory authorities on whom procedures have 
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been imposed and also for reconsidering periodically those situations 


in which "notice and comment" procedures were not imposed initially. 


Superficially, a candidate for such a mandate would be the Statutory 


Powers Procedure Rules Committee, a statutory body created in 1971 by 


Part II of the Statutory Powers Procedure Nee The present mandate 


of this Committee is to keep under review the procedural rules of all 


bodies exercising statutory powers of decision in the province of 


ontario.?/3 Indeed, given the definition of "statutory power of 


S3/2meoeO. 1971) C..47,.Section 26.. The members ‘of the Committee are: 


(a) The Deputy Minister of Justice and Deputy Attorney 
General ; 


(6) The chairman of the Ontario Law Reform Commission; 


(c) A judge of the Supreme Court appointed by the 
Lieutenant Governor in Council; 


(dq) A senior official in the public service of Ontario 
appointed by the Lieutenant Governor in Council "who is or 
has been a member of a tribunal to whose proceedings 

Part I applies"; 


(e) A member of the Law Society of Upper Canada appointed 
by the Lieutenant Governor in Council; 


(£) A representative of the public and not a member of the 
public service appointed by the Lieutenant Governor in 
Council; 


(g) A professor of administrative law on the law faculty 
of an Ontario university appointed by the Lieutenant 
Governor in Council. 


This Committee resulted from the recommendations of the McRuer 
Commission, supra, note 1 at 220-21. 


373 Section 27. See also section 29 under which the Committee is 
given authority to require reporting and the development of 
procedural rules by bodies exercising "statutory powers of 
decision" and not covered by the minimum rules in Part I of the 
Act. 
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decision" in the Act, there is a possible argument that the present 


jurisdiction of the Committee covers at least some aspects of 


statutorily authorized ralesmkings 


However, what has become clear in the seven years of its functioning 
is that the Committee, for whatever reason, has not been particularly 
active in performing the duties assigned to it presently, and as 
structured at this time, simply could not be relied upon or even 


legitimately expected to perform the mammoth task of scrutiny 


recommended in this paper .?/? That suggests the creation of another 


374 Section 1(1)(d) defines "statutory power of decision" in terms of 
decisions 


..-- deciding or prescribing, 


(i) the legal rights, powers, privileges, immunities, 
duties or liabilities of any person or party, or 


(ii) the eligibility of any person or party to receive, 
or to the continuation of, a benefit or licence, whether 
he is legally entitled thereto or not. 


In Re Robertson and the Niagara South Board of Education, supra, 
note 93, the Divisional Court seemed to indicate that the 
definition did not catch decisions having general effect albeit 
that, for example, eligibility for a benefit was involved. In 
Robertson, the decision in issue was the closing Clea school. seh 
accepted, this of course narrows dramatically the type of 
subordinate legislation that may be subject to the Committee's 
jurisdiction, leaving situations of authority to make rules of 
particular, rather than general, applicability. 


375 So far, the Committee, which became operative in late 1973, has 
issued one annual report in 1976 (Toronto: Ministry of Attorney 
General, 1976) and it contains such pessimistic statements as: 


We are aware that these efforts Lat encouraging 
consultation] have not been successful and that both 
(cont 'd) 
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administrative agency. On the other hand, given the present movement 
in Ontario towards the consolidation of administrative authorities, 
what may be more feasible is a complete revamping of the present 
Statutory Powers Procedure Rules Committee. Among the reforms that 
would be required are primarily an almost complete change in the 
composition of the Committee, drastically reducing the number of ex 
officio members and providing for the appointment of full-time members. 
As well, the Committee would need to be given the support staff 
necessary to engage in the extensive inquiry and research that the 
additional jurisdiction would involve. Also, the Committee should 
possibly be obliged to draw up each year a detailed program for. 
scrutiny and approval by the Minister of Justice and the Attorney 
General and available also for public comment. Indeed, an essential 
part of its functioning in the area of rule-making procedures should 
be the promulgation in the Ontario Gazette both of a notice of 


intention to investigate a particular authority's rule-making 


375 (cont'd) formal and informal rules have been made 
without consultation Cat 9]. 


There are no fixed dates for Committee meetings; they 
are held as required by the workload and to suit the 
convenience, if possible, of those wishing to consult 
Eateod. 


At present, all members of the Committee and its 
secretary and assistant secretary are available on 
a part-time basis only [Cat 13]. 


It is also significant that in 2-1/2 years, only five sets of 
rules or amendments to rules had been submitted to the Committee 
(at 10). I am also led to believe that subsequently the 
Committee's concerns heve not been met and the level of activity 
has not increased. 
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procedures, with a request for comments, and then, at the conclusion 
of the investigation, a further notice stating the action intended and 


the content of any extra rules and once again calling for comment. 


(en "Notice and Comment": 
Principles for the Drafting of a Statute 


A ae Introduction 


It is not my intention in this section to either provide the draft of 

a possible "notice and comment" statute or, for that matter, to engage 
in a detailed consideration of the contents of such a statute. What I 
will do, however, is to pinpoint some of the potential difficulties OF 
a straight copy of section 553 of the American Administrative Procedure 
Act and make some suggestions in relation to a number of important 
areas such as the ambit of the Act and the types of procedure that 


should be imposed. 


At the outset, it should be said that there is no present Canadian 
statute, federal or provincial, that provides a satisfactory model for 
use in the drafting of a "notice and comment" statute. Part I of the 
Ontario Statutory Powers Procedure Act, which lays down a minimum code 
of procedure for essentially judicial and quasi-judicial bodies, as 


already seen, excludes expressly regulation, rule and by-law making. 
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It should remain that Wayel® The procedures of the Act are of an 
adjudicative-type, and as experience with specific statutes at the 
federal level in the United States and also with trial-type hearing 
provisions in some state administrative procedure legislation 
demonstrates dramatically, adjudicative-type procedures are for the 
most part quite unnecessary and unsuitable for the purposes of making 
rules. As well, not much purpose is served by looking to the specific 
provisions in recent federal statutes for "notice and comment" 
procedures for rule-making in certain contexts. Certainly, these 
provisions establish the basic mechanism of "notice and comment" in a 
satisfactory fashion. However, the concerns of a general statute of 
necessity have to be somewhat wider. In particular, while the 
creation of a basic requirement might not be too difficult, the task 
of deciding upon and the drafting of appropriate exceptions is 


extremely problematic. 


Ze Mandated Rule and Policy Making 


One other matter that deserves to be disposed of at the outset is the 
issue of whether or not a "notice and comment" statute should make 
provision for the occasions upon which rule-making and policy-making 


should be required. This paper has accepted implicitly all along that 


376 The American experience with trial-type procedures catalogued 
previously obviously bears this out. 
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rule-making and policy-making are important regulatory devices and 
should be utilised frequently. However, there are those who question 
seriously the wisdom of preferring rule-making and policy-making as 
methods of governing a country. At one level are advocates of far 
greater specificity in primary Jegisiacion.// At another level are 
those who see policy and rule development through adjudication as a 
pre-eminent method of proceeding in many contexts .?78 Aside from 
the fact that I have not directly faced these arguments in this paper, 
it is also clear to me that, even if you accept that rule-making and 
policy-making should be encouraged further, there is probably no way 
of satisfactorily specifying criteria in a general procedural statute 
as to when those devices should be employed. Indeed, there must be 
doubts as to whether it is all that appropriate to even attempt to lay 
down such rules in statutes, creating particular agencies, as has been 
suggested at times in the United States. So much would seem to 
depend upon the agencies' feel for particular regulatory problems. 

"Is this the kind of case where we feel confident about our ability to 
lay down a general rule or policy, or do we need to experiment on an 


ad hoc basis or gradually develop a sense of what is required through 


the accretion of individual adjudications?" 


3/ Tekin.) COWeN sy -SUPLay Otel, at 69214. 


378 See the discussion of this issue in the articles listed in 
footnotes ll, 249 and 252, supra. 


379 See Davis, 1970 Supplement, supra, note ll at 279. 
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In this regard, it is significant that Professor Janisch, one of the 
strongest advocates in Canada of the virtues of policy and rule-making, 
does not suggest statutory mandating of such techniques. 
The real question today is not whether, but how, regulatory 
agencies can be persuaded to articulate policy ... It is my 
contention ... that regulatory agencies should be prodded into 
articulating policy. This might be done by ministerial initiative 
calling for a preliminary hearing on a question of policy 
Which will serve as a precursor to a policy statement. In 
the meantime ... it will be up to the parties themselves to 
insist on policy clarification and to encourage the regulatory 


agency to spell out its policy to the greatest possible 
extent. 380 


Professor Davis, however, in his 1970 Supplement to the Administrative 
Law Treatise, proposed consideration of a general statutory rule-making 
requirement and indeed drafted a tentative provision. 2%+ But even he 
confessed scepticism: 


..- CBJut whether or to what extent it might produce unwarranted 
Side effects is a question that needs full consideration. 382 


Subsequently, in Administrative Law of the Seventies and its 1977 
Supplement, he has not returned to this proposal, seemingly being 
reasonably contented with some rather remarkable examples of judicially 


enforced rule-making. 23 


380 Supra, note 11 at 98. 
381 Supra, note 379. 
382 Id.,"at 276. 


383 See Administrative Law of the Seventies, supra, note 6 at 6.13, 
at 223-40 and 1977 Supplement at 77-83. 
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oe "Notice and Comment" 


Turning now to the specifics of the American Administrative Procedure 
Act and how it might be modified for use in Ontario, it seems to me 
that the essential basis of that statute should be followed: namely, 
notice in the Ontario Gazette after the manner of section 553(b), 
followed by "an opportunity to participate". This should normally be 
in the form of the submission of written material (data, views and 
arguments) with the holding of oral hearings generally in the 


discretion of the agency or department. 


Certain additions to the American provisions should be contemplated, 
however. For abundant clarity it should perhaps be stated that the 
material relied upon by the agency, either generated internally or 
submitted by those interested, should be available for public 

scrutiny unless there is some overriding need for confidentiality, the 
reasons for which should be spelled out by the agency and subject to 
appeal to a court. Only if all such material is available will the 
process be really responsive and this, to a large extent, seems to 
accord with the law developed by the federal courts under the 


Administrative Procedure Act. 


As well, it might be advisable to specify that if the rule changes 
radically as a result of submissions, drafts of the amended rule 
should be advertised with a further opportunity to comment. This has 


also been suggested in the interpretations of the APA, though without 
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being completely accepted, seemingly because of some sense that it 


may involve excessive delay for the agencies .2%4 Finally, in line 


with the recommendations of the Administrative Conference , 2° the 
discretion to hold oral hearings could be related to the situation 
where there is perceived to be a dispute as to specific and relevant 


facts and need for cross~examination. 


4. Consideration by the Rule-Maker 


The Administrative Procedure Act calls for Creeietaresee tee ee of the 


material presented, and similarly, the Model State Act speaks of the 


need "to consider fully"??/ the submissions. In each case, the 


obligation is placed upon the "agency" or, additionally in the Model 
State Act, on the "governmental Sr epee What, of course, is 


lacking here is any specificity as to how that consideration is to 


384 See Davis, Administrative Law of the Seventies, supra, note 6 at 
6.01-1, 170-71 for a discussion of the reluctance of the courts to 
impose an obligation to "readvertise" a proposed rule which has 
been changed as a result of comments. 


385 Recommendation 72-5. See also K.C. Davis, Administrative Law of 
the Seventies, supra, note 6 at 6.01-5, particularly 190; Williams, 
supra, note 320; Hamilton, supra, note 313. 

386. Section 553 (cy) 

387 “Section 3(a).(2). 


388 Id. 
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take place within the agency or government department and who is, for 


rule-making purposes, the agency or department. 


That this is deliberate seems clear from the following extract from 
William F. Pederson Jr.'s Yale Law Journal article, "Formal Records 
and Informal Rule-making"”: 


Only a very few, highly controversial issues can hope to 
receive detailed personal attention from the administrator of 
a busy agency, be he or she ever so competent. In all other 
cases, no Single authority passes judgment on the rule. 
Different parts of the agency work on different parts of the 
rule, or on the sane part from different angles -—- and the 
rule emerges ... Given the diffuse nature of rule-making, it 
will be a rare document that cannot claim to have been 
considered somewhere to some extent by someone in connection 
with the rule-making, and a document almost as rare that will 
have received the personal attention of the administrator. 389 


Pedersen then goes on to suggest that attention needs to be paid to 
improving the quality of the consideration by the agency of a proposed 
rule and the submissions made about ieee However, Significantly, 
the device he focuses on is not more specific designation of who 
within the agency should be obliged to consider the rule, but rather 
the imposition of an obligation on those within the agency to compile 


39. 


a fairly clearly-defined rule-making record. Among other things, 


he sees the recommended procedural steps as having a tendency to 


309 SUDE As. NOLES 130 aL OS. 
390 Id. 


391 This is the whole thrust of his article. 
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encourage more efficient and better directed consideration of the 


need for a particular rulemce 


At this point, I suspect it is probably somewhat premature to think 
about obligations of agencies and departments to compile a rule-making 
record as part of a "notice and comment" procedure in Ontario. This 
stage is the product of a long and increasingly sophisticated 
experience with rule-making procedures. Moreover, it would scarcely 


be a case of simply using the "record" as defined for adjudicative 


tribunals in the Statutory Powers Procedure Act.>?° In particular, 


39 Zameen 3. 
393) S50.. 1971 jnceed 7, section: 20¢ 


(a) any application, complaint, reference or other 
document, if any, by which the proceedings were 
commenced ; 


(b) the notice of any hearing; 
(c) any intermediate orders made by the tribunal; 


(ad) all documentary evidence filed with the tribunal, 
subject to any limitation expressly imposed by any other 
Act on the extent or the purpose for which any such 
documents may be used in evidence in any proceedings; 


(e) the transcript, if any, of the oral evidence given 
at the hearing, and 


(£) the decision of the tribunal and the reasons 
therefor where reasons have been given. 


(With respect to (f), it should be noted that a party can compel 
the giving of reasons in writing by virtue of section 17.) 


Note, however, the suggestions of Pedersen for record compilation 
requirements in rule-making matters, id., at 78-82. See also 
K.C. Davis, Administrative Law of the Seventies, supra, note 6 at 
29.0 L=oraldeLoy 7 supplement at 215-21, 
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problems would arise as to how to treat documents, generated within 

the agency or department itself or collected on other occasions, which 
will often play a critical role in the development of rules or policies. 
These are presently not covered by the provisions of section 20 of the 
Statutory Powers Procedure Act and serious thought would have to be 
given to whether all of this information would have to be placed in the 
"record" of the proceedings, whether it be for the purposes of review 
or for encouraging better consideration of the rule and comments within 


the agency. 


On the other hand, failure to require statutorily the compilation of 
a rule-making record should not lead in the direction of being more 
specific as to who within the agency is to do the considering, or how 
in other respects that consideration is to be carried out. The 
flexibility that Pedersen refers to would appear to be vitally 
necessary. Thus, for example, it should not necessarily be a ground 
of complaint that a body such as the Ontario Securities Commission has 
appointed a hearing officer rather than taking evidence itself in a 
rule-making proceeding where oral testimony is seen to be required. 
This also means that, in cases where the rule-making authority rests 
with the Lieutenant Governor in Council, there would not need to be 
consideration by that body itself of the necessity for the rule and all 
the various submissions. That would be totally unrealistic and 
impractical. Rather, all that should be able to be expected would be 
consideration within the sponsoring department or agency, as in fact 


happens at the moment. This also means that the adoption of a 
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statutory "notice and comment" procedure would not necessarily involve 
the relocation of the formal locus of rule-making in different bodies. 
It would also preserve, for what it is worth, the possibility of check 
by Cabinet on the substance of regulations in situations where that 


body continues to retain the formal authority of promulgation. 


5. Reasons 


The end-product of the rule-making process under the Administrative 
Procedure. Act is incorporation in the rules finally adopted of "a 


394 The 


concise general statement of their basis and purpose”. 
principal purpose of this requirement seems to be to facilitate 
judicial Ewe rules to see whether they are within the ambit of 
the authority delegated, and it may be that such an aim is desirable 
in Ontario also. Mr. Baldwin, in his recent interview with the Toronto 
Star, would seem to suggest that more judicial review and other forms 
of scrutiny to check abuses of power are very necessary at the moment: 

We have been careless and slovenly in the extent to which we 

have given away these powers and in our failure to ride herd 

on what happens to them after we have given them away. 39D 
Whether that be so or not is not really a concern of this paper. 


However, aside from such considerations, such’a requirement for a 


394 Section 553(c). 


395 Supra, note 370. 
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statement of purpose would, like a reasons requirement xy 
administrative adjudication, seem to have the potential to encourage 
the agency or department to debate the basic policy issues thoroughly 
before finally promulgating a rule, and to this extent at least, may 


be a salutory provision. 


6. Definition of Rule-Making and Exceptions 
Of greater difficulty in this consideration of appropriate principles 


for an Ontario statute are the questions of how to define rule-making 


and what exceptions to provide for. 


a) "Good Cause" Exception 


One thing does appear clear. Despite the fact that it was grossly 


abused in the United Kingdom Rules Publication Act of 1893,>-° an 
escape clause is vitally necessary. Both the Rone and the Model 
State ang have such a clause, and this reflects the inevitability 


that there will be occasions on which delegated legislation-making 


396 See e.g. Schwartz and Wade, supra, note 216 at 97-98. 
397. Section,.553 (b) (B):. 


398 Section 3(b). 
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power must be used immediately in the public interest, e.g. control of 
a sudden outbreak of pestilence. The Model State Act uses the 
terminology of "an imminent peril to the public health, safety and 
welfare" while the APA appears somewhat wider, talking of 
"impracticable, unnecessary, or contrary to the public interest". 

Key to both sections, however, would seem to be the requirement for 
reasons in writing in each Act, a factor that hopefully ensures an 
absence of abuse of the authority, by virtue of the threat of judicial 
review if the reasons are inadequate. This seems to be borne out by 
the experience at the federal level in the United States. One 
commentator, in a footnote in an article on another subject, states 
that the "good cause" exception "has been relied upon extensively by 
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the various federal agencies". However, as noted earlier, 


Professors Schwartz and Wade saw no abuse of the "escape" clause in 


the reported cases 700 


As between the formulations in the Model State Act and the APA, the 
APA is perhaps to be preferred despite its greater width. This issue 
is, however, linked very much to the problem of how "rule-making" is 
defined in the Act. The wider the definition of rule-making and the 
narrower the other exclusions, the more need there is for an 


"impracticability" and "lack of necessity" exception. For example, 


399 Warren, supra, note 300 at 383, n. 77. 


400 Supra, note 298 and accompanying text. 
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for influential commentators such as Bonfieiae 


part of the 
problem with the total repeal of the interpretative rules, policy and 
procedures exception is that this would bring within the ambit of the 
Act the thousands of instructions of a rule or policy variety that a 
"mature" agency gives its employees and officers each month. It 
would also introduce the trouble of the "notice and comment" 
requirement for internal matters on which there was little public 
interest or ability to make any significant contribution. In such a 
context, if government is to proceed at all, a broad "good cause" 
exception would appear to be necessary or, alternatively, and perhaps 
preferably, a clear and limited definition of what constitutes 


interpretative rules, statements of policy and rules of organization, 


procedure, or practice for the purposes of the Act. 


b) Rules of "Particular Applicability" 


This discussion leads conveniently into the question of the definition 


of "rule-making" and the problem of other exemptions or exceptions. 


401 "Some Tentative Thoughts", supra, note 309 at 118. Bonfield also 
lists among other reasons for retention: it would cause 
adherence to section 553 where the public has little interest in 
participation or is unlikely to contribute significantly; 
uncertainty would be increased as to when section 553 procedures 
would be required; greater use of the "good cause" exemption; 
discouragement of rule-making of this kind (id., at 118-28). 
Subsequently, at least as far as Iowa is concerned, he has changed 
his mind and advocates repeal despite these arguments: "The Iowa 
Administrative Procedure Act", supra, note 309 at 859-60, f.n. 493. 
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One of the points of concern with the federal APA is its inclusion of 
rules of "particular applicability" .79 According to Professor 
K.C. Davis, this has not in fact caused trouble in practice in 
distinguishing between what is an adjudicative "order" involving more 
onerous procedures under the Act, and what is a mules Indeed, he 
recommends, in his 1970 Supplement to the Treatise, that one way of 
encouraging timid agencies to engage in more rule-making is to 
convince them that rules do not need to be 

--- in the form of an abstract generalization; a rule can be 

limited to resolving one or more hypothetical cases, without 

generalizing. 404 
Some sense Of what this involves can be gleaned by looking at sone of 
the statements made by the Ontario Securities Commission about how it 
plans to interpret its policies in particular situations in the 
future. 2° If Davis' comments are accepted and it is realised that 
what is being talked about is basically the use of rule-making to 
deal with particular hypothetical situations, there may be little 


reason to remove the words "particular applicability" from the 


Gefinition of “rule”. 


402 Section 551(4). 


A403 See Administrative Law Treatise, supra, note 5 at 5.02, 294-97; 
Administrative Law of the Seventies, supra, note 6 at 1.04, 7 
and note 27, supra. 


404 Supra, note Vl tat 645-260. 
405 See OSC Bulletin, November 1978 at 323, where the OSC clarifies 


its policy on a particular matter by reference to certain specific 
problems. 
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€) The Specific Exceptions 


1) General 


The definition also includes interpretative and procedural rules as 
well as statements of polieyyaee and it is only in relation to some 
of the particular obligations in the Act that they are subsequently 
excluded °/ The question then becomes whether or not those 
subsequent exclusions are justified. Most commentators, as we have 
seen already, are very cautious about the wholesale removal of these 
particular exceptions. However, of the other exemptions in the Act, 
the military and foreign affairs erecneicniue is not found in the 
Model State Act, and for obvious reasons is not needed in Ontario 
either, though perhaps a case could be made for certain aspects of 
inter-provincial and federal-provincial relations. It also now seems 
to be agreed that the “public property" category of exemption of the 
APA, also without a Model State Act equivalent, should not be 

409 


retained and I can think of no reason for singling these 


situations out for special treatment in any Ontario statute. However, 


406 Section 551(4). 
407 Section 553(b) (A). 
408 Section 553(a) (1). 


409 Supra, notes 309 and 312 and accompanying text. 
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a strong claim can certainly be made for retention of the "agency 
management or personnel" exemption. 41° It is simply difficult to see 
any significant public interest in the internal or "domestic" workings 
of a government department or administrative agency in relation to 
staff matters, as distinct from their procedures when dealing with the 
public, or their policies for administering their statutes. 
Significantly, of all of the exceptions in.section 553, this is the 
only one that has not been the subject of extensive critical 


evaluation. 


2) Interpretative Rules and Policy Statements 


It is clear from the way in which many of their interpretative rules 
and policy statements are treated by government departments and 
administrative tribunals, that despite the fact that they do not 
formally create legally binding rights and obligations, they as good 
as achieve those results. This in particular is aided by the fact 
that now, particularly after the decision of the Supreme Court of 


Canada in the Capital Cities case, the legal requirement 


410 Section 553(a)(2). See note 309, Supra. Note also the fact that 
this is a narrower category than "agency organization, practice 
and procedure", excluded by section 553(b) (a). Its ambit would 
appear to be matters of staffing relationships and other matters 
which are internal to the agency and distinct from its statutory 
mandate e.g. employment of cleaners, purchase of supplies. See 
notes 421 ff. and accompanying text. 
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_.. tO maintain a reserve clause willingness to recognize the 

exceptional [if judicial review for fettering of discretion 

is to be avoided] may not seriously affect a regulatory 

agency's desire for consistency. 411 
There is also presumably, in the voluntary recognition of “notice and 
comment" procedures for such policy-making by such bodies like the 
CRIC and the OSC, a sense that participatory rights are important in 


the development of these de facto laws. 


However, there remains the problem of separating out by legislative 
statement those instances of interpretative rules and policy statements 
where, because of their "substantial impact" (to use the language of the 
American federal common law), "notice and comment" procedures are 
appropriate. Interestingly, the APA does not include a definition of 
either "interpretative rules" or "general statements of policy. 

With respect to the former there seems to have been acceptance at the 
time that a definition was not needed, as past experience made such 
"rules" Cbyiouse ne However, as subsequent history has shown, what 
may have seemed obvious in 1946 is now no longer so, particularly in 


relation to situations where the substantive rule-making activities of 


agencies are formally indistinguishable from the method of promulgating 


411 Janisch, supra, note 11 at 97. 


412 See e.g. Warren, supra, note 300 at 370-71; Bonfield, "Some 
Tentative Thoughts", supra, note 309 at 108. 
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interpretative rules. There have also come to be problems with 


the meaning of the qualifying word "general" in relation to policy 


statements. “14 


At this point there would seem to be three alternatives for any Ontario 
statute in this area: (1) exclude all interpretative rules and policy 
statements and let this be handled by the common law, specific 
legislation, or voluntary tribunal or department action; (2) include 
all interpretative rules and policy statements and allow the "good 
cause" exception to take account of situations where "notice and 
comment" is unnecessary; or, (3) attempt to define interpretative 
rules and statements of policy in such a way as to exclude 


inappropriate situations for "notice and comment". 


Of the three, the least appealing is the first. As experience with 
bodies such as the OSC and WCB demonstrates, whether statutorily 

mandated or not, administrative agencies do act by policy statement 
rather than by formal regulation or rule. Whether this is desirable 


is, in many ways, beside the point. If the impact of such activity is 


413 See sections 5.01-04 of Davis, Administrative Law Treatise, 1970 
Supplement to the Treatise, Administrative Law of the Seventies, 
and 1977 Supplement as well as Warren, id., Bonfield, id., and 
the other articles on interpretative statements contained in note 


309, supra. 


414 See Bonfield, id., at 113-117; Asimow, Supra, note 309 at 531-40; 
Comment, "A Functional Approach to the Applicability of Section 
953 of the Administrative Procedure Act to Agency Statements of 
Policy", supra, note 309. 
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virtually indistinguishable from that of a formal rule, and if the law 
condones such practices (as Capital Cities indicates), then little 
purpose is served in enacting a general "notice and comment" statute 
which excludes such functions totally. The statute could be so easily 


avoided as to become a dead letter. 


As to the third alternative, it is sobering to note the lack of 
confidence of Professor K.C. Davis in attempting a satisfactory 
definition of what interpretative and policy functions should be 


415 The recommendation of the 


excluded from the operation of the Act. 
Administrative Conference, addressed to the agencies rather than 
Congress, is that such rules be subject to section 553 procedures if 


416 If 


they are "likely to have substantial impact on the public". 
used in any statute this would be an encouragement to judicial review. 
Of course, judicial scrutiny may be inevitable anyway, even if 
interpretative rules and policy statements are excluded, as is 
demonstrated by the development of a substantial common law at the 
federal level in the United States on rule-making hearings in relation 


to policy statements and interpretative rules. That also may be the 


case if the second alternative is accepted. However, given the 


415 Supra, note 309. Initially Davis seems to have advocated that 
there be no contraction of this section because of the threat 
that it would pose to the use of interpretative statements and 
policy rules by agencies. See note 365, supra. 


416 Supra, note 3ll. 
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Canadian tradition of judicial review, the agency's expertise may 
achieve greater recognition to exclude for "good cause" rather than a 
seemingly more objective “substantial impact" test. +! Accordingly, 
it is my tentative recommendation in this area that interpretative 
rules and policy statements not be excluded from the Act but that they 
be left to be dealt with under a broadly worded "good cause" exception, 


in which the initial discretion as to whether "good cause" exists is 


left to subjective determination by the agency. 


I recognize, of course, the real danger that this may encourage 
agencies and departments to engage in less open policy-making or 
issuance of interpretative guidelines than is presently the case. 
However, given the impact of many of these policies and statements, it 
is, in my view, a risk worth taking. If, however, this does not prove 
acceptable, then as an alternative, attention should be given to the 
Administrative Conference's recommendation for other than "substantial 
impact" policies and interpretative rules. (Indeed, this may also be 
advisable in relation to interpretative rules and statements of policy 


excluded by virtue of my recommended "good cause" exception.) This 


417 Of course, mich may depend upon how the provision is worded. For 
example, review opportunities would be decreased if "substantial 
impact" was made to depend on the subjective opinion of the 
agency. However, without a subjective empowering clause of that 
kind, it is my hunch that "substantial impact" as a test is one 
where there would be far less deference to agency expertise and 
judgment than on the more open-ended term "good cause". For an 
example of court deference in the face of a provision interpreted 
as giving a subjective judgment to the federal Cabinet, see 


Berryland Canning, supra, notes 39-41 and accompanying text. 
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recommendation, subject to its own "good cause" exception, would 


require a post-adoption "notice and comment" procedure for 


418 


interpretative rules and policy statements. Of course, if all 


policy manuals of agencies and departments are made freely available, 
as Professor Ison recommends in relation to the WCB Claims Adjudication 
Manuals there is a de facto informal opportunity for public 
comment to the agency or department anyway. Nevertheless, there may 
be advantages to formalising that process and obliginy the agency or 
department to actually consider and respond to representations, 
particularly in a situation where interpretative rules and general 
policy statements are otherwise excluded from the operation of a 
"notice and comment" procedure. In the further alternative, Professor 
Davis' words should be heeded: 

Surely a full study can carry further the program of law 

reform the courts have initiated. The dominant assumption 

that nothing can be done about the exception of interpretative 

rules from notice and comment procedure should be subject to 


re-examination. Something can be done —- without entirely 
eliminating the exception. 420 


418 See Asimow, supra, note 309 at 578 for a discussion both of the 
Administrative Conference's and his own proposals for post- 
adoption "notice and comment" procedures for all interpretative 
rules and policy statements which do not have "a substantial 


impact". 
419 Supra, note 186 at 51-52. 


420 Administrative Law of the Seventies, supra, note 6 at 6.01-10, 
204-05. 
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5) Rules of Agency Organization, Practice and Procedure 


On the issue of the treatment of the rules of "agency organization, 
practice and procedure", Professor Davis is also concerned that there 
be further study: 

Similarly, the exception of all procedural rules in all 

circumstances seems excessive. When an agency formulates 

important procedural rules and some parties are vitally 

interested in the rules, opportunity to send in written 

comments clearly should be required. At the other end of 

the spectrum, when small and quick changes are needed, the 

disadvantages of public procedure could clearly outweigh 

the advantages. 421 
As we have seen already, there is recent Canadian precedent for the 
operation of "notice and comment" procedures in the advance publication 
of proposed procedural rules by the CRIC in relation to both 
broadcasting and telecommunications. Indeed, the agency went beyond 
affording an opportunity to make written comments to the stage of a 
public hearing in each case. What we are here concerned about, of 
course, are the procedures adopted by an adjudicative-type body and 
there may not be anywhere near the same value or indeed interest in 
the providing of "notice and comment" opportunities in relation to 
internal agency procedures and practices. In some instances though , 


how matters are dealt with internally may be a vital factor in their 


ultimate disposition. Nevertheless, it may well be that the internal 


421 Id., at 205. Note, however, section 553(a) (2), the agency 
“management or personnel" exception for which a justification does 
exist if interpreted narrowly. See note 410, supra, and 
accompanying text. 
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management of agencies and departments should, for the most part, 


remain the prerogative of those running such organizations. 


In this area my recommendation is that the "notice and comment" 
procedure of any general statute be applied immediately to the rules 
of procedure of any body coming within the scope of Part I of the 


Statutory Powers Procedure Act; namely, most statutory bodies in Ontario 


422 


exercising adjudicative-type functions. As well, consideration 


should be given to adding some of the bodies presently excluded from 


the provisions of Part poe 


in the Federal Court act *24 


In particular, the relevant provision 
indicates that there may be room for 
requiring Court rules to be subject to "notice and comment" procedures, 
and any regulations governing the procedures of arbitrators, 


coroners and public inquiries should perhaps be included. 


Of course, it might be asked whether this is necessary given the 
present existence of the Statutory Powers Procedure Rules Committee, 
but its seeming lack of both activity and effectiveness over a period 


of some seven years suggest that it either should be supplemented, or 


422 See section 3(1). The section provides that the Act applies to 
tribunals "in the exercise of a statutory power of decision ... 
where ... required by or under such Act or otherwise by law to 
hold or to afford to the parties to the proceedings an opportunity 
for a hearing before making a decision." 


423 E.g. coroner's inquests, investigating and reporting bodies. 


424 Supra, note 115. 
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perhaps more realistically, replaced. Indeed, even an active 
Committee with other than ex officio members would almost certainly 
not be able to reproduce the significant advantages of Opening up the 
procedures of particular tribunals for public comment by those who are 
most vitally concerned with the functioning of those tribunals. It 
would also, in my view, be inappropriate to give that task toa 
revamped Statutory Powers Procedures Rules Committee. A hearing or 
“notice and comment" procedure conducted by the tribunal itself is 

far more likely to be efficient and focused on real procedural 
problems than is a generalist committee, the real value of which is in 
the checking of excesses Or egregious deficiencies, making suggestions 
on the basis of its experience with other regulatory contexts and 


urging appropriate levels of consistency as between similar processes. 


Aside from bodies covered by Part I of the Statutory Powers Procedure 
Act, as very recent Ontario cases demonstrate ,?2> other agencies 
perform adjudicative-type functions which make them amenable to 

Ee aesin procedural requirements. Thus, in Webb v. Ontario Housing 
Corporation,?° it was held by the Ontario Court of Appeal that the 
Corporation was obliged to act in a procedurally fair manner before 
terminating the tenancy of an occupant of Corporation-owned housing. 


Despite the fact that it held that the Statutory Powers Procedure Act 


425 See e.g. Downing v. Graydon, supra, note 38; Webb v. Ontario 
Housing Corporation, supra, note 38. 


426 Id. 


aah v's 
did not Seeiy ae! the Court asserted that the Corporation had to 
... treat the appellant fairly by telling her of the 
complaint(s) or case against her and giving her an opportunity, 
if she wished, to make an answer to those complaints. 428 
Given the obvious public interest in the development of agency 
procedures for the taking of such action, it would seem unwise to 
exclude completely from the ambit of the proposed "notice and comment" 
procedure, all instances of departmental or agency practice and 
procedure not coming within Part I of the Statutory Powers Procedure 
Act. Accordingly, I would recomment that either this be handled by 
the "good cause" exception or a "substantial public impact" test, or 
alternatively, that the problem be studied further, as recommended by 


Davis in the American federal Snte 


qd) Which Agencies? 


Both the APA and the Model State Act exclude the legislature and the 
courts from their ambit, and nothing in the critical writings on the 
operation of the statutes seriously suggests a broadening of categories 
excluded by the definition. Indeed, as just seen, there may well be 


a case for including within the ambit of the Act certain kinds of 


427 Id., at 6-8. 
428 Id., at 16. 


429 Supra, note 420 and also in his letter to the Senate Subcommittee, 
Supra, note 309. 
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rule-making by the courts, though one would presumably want to give 
serious consideration to whether or not this should stretch beyond 


formal rules to practice directions. 


This possibility aside, I can see no reason for deviating from the 
American position on this point. However, given the possibly special 
position of municipalities and other local government bodies, further 
study is almost certainly needed as to whether they should be 
included. The same may also apply to those historically independent 
bodies which now have a statutory basis, such as universities and 
colleges and the disciplinary tribunals of professional bodies. On 
the other hand, the same public interest reasons that make the 
regulation or statutory control of such bodies a continuing necessity, 
would also seem to indicate that their rule-making functions, at least 
in some respects, should be subject to general "notice and comment" 


procedures. 


ys A Specific Problem 


One of the burning issues in regulatory law at the moment is the 


extent to which regulatory agencies should be-subject to political 


direction in the conduct of their menclateeee At present, there are 


430 See the discussions of this issue by Janisch, supra, note 1l at 
89-103 and also in "The Role of the Independent Regulatory 
Agency in Canada", supra, note 167 at 108-18. 
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numerous devices, both formal and informal, by which such direction is 
achieved, ranging from informal contacts between departmental officials 


and politicians with agencies through public statements of government 


431 


policy intended to influence agency decision-making, to formal 


statutory devices authorizing the giving of statutory directions to 


432 


"independent" tribunals, or alternatively, allowing "appeals" 


433 434 The 


from a tribunal's decision to a minister or to Cabinet. 
uses and abuses of these various channels of politicai communication 
with regulatory agencies are excellently catalogued by Professor 
Hudson Janisch in his Osgoode Hall Law Journal article, "Policy Making 
in Regulation: Towards a New Definition of the Status of Independent 
Regulatory Agencies in Canada" ,47° and it is not within the ambit 

of the present study to traverse the reasons for and against such 
directive authority, or even the general question of the procedures by 


which it is carried out. However, one highly relevant issue is that 


431 The Innisfil saga, supra, note 94 provides an ample example of 
this. See also the recent controversy over beer and junior 
hockey. Globe and Mail, 12 January, 1979: "LLBO ordered to 
re-examine ban on beer and hockey". 


432 See the recent amendment to the Public Vehicles Act, R.S.O. 1970, 
c. 392, infra, note 437 and accompanying text. 


433 See e.g. Ambulance Act, R.S.O. 1970, c. 20, section 16; the role 
of the Review Board in relation to the Minister in the eae 
Heritage, Act ,4S.0.719 /AteGeal 22 ePar ts Vie 


434 See e.g. section 64(1), National Transportation Act, R.S.C. 1970, 


c. N=l17; section 2 (1), Ontario Highway Transport Board Act, 
Rep. Ol 970 Cc Lae 


435 Supra, note 11 at 
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of the applicability of a "notice and comment" procedure to 


statutorily-authorized policy directives. 


A reasonably typical example of such an authority is contained in a 


1978 section amending the Public Vehicles Act 736 The background to 
the amendment is discussed by Janisch*?? and it provides in part: 


(1) The Lieutenant Governor in Council may by order from time 
to time issue policy statements setting out matters to be 
considered by the Ontario Highway Transport Board when 
determining questions of public necessity and convenience and 
the Board shall take such matters into consideration together 
with such other matters as the Board considers appropriate 
where the application or reference is made after the policy 
statement is gazetted. 


(2) An order made under subsection 1 shall be published in 
The Ontario Gazette. 


AS Janisch notes, the exercise of such powers "is in sharp contrast 
with the potential for open policy-making by regulatory agencies" , 438 
and he goes on to reconmend that various devices be employed for 
ensuring that such policy directions will be rarely used, and if found 


33) In particular, he urges 


to be necessary, will be well-considered. 
that the need for such policy statements could be circumscribed 


considerably if the minister or Cabinet had specific authority to 


436 Section 26, R.S.O0. 1970, c. 392, as inserted by S.O. 1978, c. 23, 
section 1. See Order-in-Council 3005/78, Ontario Gazette, Vol. 
111-45, November 11, 1978 for the first policy statement issued 
by the Cabinet pursuant to this power. 

43 J/eyoupra,anoter ll iat 171-72. 

438 Id., at 91. 


439 IRd., at 103-106. See also note 167 at 119. 
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direct rule-making hearings on specific matters of policy. 
such hearings, the department or minister would be encouraged to 
participate actively. ' Janisch also suggests that, within the present 
structure, more use could be made of hearings by parliamentary 
committees when "political" directives are proposea. 44+ This, he 
suggests, would enable the agency to react to proposals before they 


become rigid government policy. 


If accepted, these proposals would certainly have the potential to 
achieve a compromise between the position of the "independent" agencies 
and the political arm of government. One other question, however, is 
whether a further alternative is to subject such policy directives to 
"notice and comment" procedures. The traditional argument is that in 
such matters, the ultimate sanction for improper or stupid use of such 
political control is the ballot box and that this political 
accountability is all that is needed. However, the chance that a 
particular political directive to an agency or tribunal will ever ke 
in anyone's mind when they cast their ballot at a general election is 
extremely remote. (Of course, election outcomes may be influenced 
indirectly by the withdrawal of campaign financial support by 
substantial aggrieved interests.) There is also little reason to 


believe that policies generated at a ministerial level or by Cabinet 


440 Id., at 105. (Also, note 167 at 119.) 


441 Id., at 104-05. 
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will be any less wrong-headed than those developed at the agency or 
tribunal level. The real issue should be whether "notice and comment" 
Opportunities would contribute to the development of a better policy 


in situations where use of the directive power is contemplated. 


Aside from the fact that the issues which are likely to be subject to 
the use of the directive power will probably be temporarily more 
politically charged, there would seem to be little reason for 
differentiating between this type of policy statement and ones 
generated by the agency or department itself as part of its normal 
functions. Indeed, as well as producing a better directive or perhaps 
convincing the government of the lack of need for a directive, the 
participatory opportunities afforded by "notice and comment" 
procedures could have a defusing tendency even in the most highly- 
charged political contexts. Accordingly, I see no reason for 
immanising such policy directives from the general applicability of a 
"notice and comment" statute. Specific situations can be dealt with, 


if necessary, by the proposed "good cause" exception. 
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8. Petitions for Rules 


Both the Administrative Procedure Rete and the Model State Rete? 
make provision for the public to petition for either the making, 
amendment or repeal of rules. Moreover, as noted earlier, **4 this 


right under the Administrative Procedure Act extends to interpretative 
rules, general statements of policy and rules of agency organization, 


procedure and practice, these being otherwise excluded from section 553. 


Such a provision would appear to be justified in the sense that not 
only does it provide a further opportunity for public involvement in 
the process of government, but it also recognizes the reality that not 
all good ideas emanate within agencies or departments. As well, it 
can be seen as a check against an agency or department avoiding 
politically unpalatable rule-making situations, particularly where 
judicial review of peremptory refusal to consider a petition is 


possible .#4° 


442 Section 553(e). 
443 Section 6. 
444 Supra, note 287. 


445 Davis, Administrative Law of the Seventies, Supra, note 6 at 
6.01-12, 207-09. 
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There does not seem to have been much consideration of the use or 
usefulness of such procedures in the United States ,446 However, for 
the reasons identified above, I would advocate the inclusion of such 
a provision in any Ontario statute. Certainly, approaches can be made 
informally at present but the existence of a formal mechanism has its 
advantages, not the least of which is the official recognition that 


it accords public initiation of rules and policies. 


9. Relationship of "Notice and Comment" 


to Present Regulations Act 


One way Of handling the introduction of a "notice and comment" 
procedure in the province of Ontario would be by way Of amendment to 
the present Regulations Act. Indeed, it makes considerable sense to 
locate all general procedural obligations relating to the promulgation 
of regulations in the one statute. Of course, as proposed in this 
paper, the "notice and comment" procedures would apply to a broader 
range Of activity than is encompassed by the present definition of 
"regulation" in the Ontario Act. Accordingly, the issue would have 

to be faced as to whether those activities not coming within the 
present definition of "regulation" bit subjected to "notice and 


comment" procedures should also be subject to the other provisions of 


446 See, however, Bonfield, "The Iowa Administrative Procedure Acts, 
supra, note 309 at 692. 


<T214 ™= 


the Regulations Act, e.g. filing with the Registrar of Regulations, 
scrutiny by the Standing Committee on Regulations. On the other hand, 
it might also be asked whether some of these procedures would be 
rendered redundant by the adoption of a "notice and comment" 


requirement, e.g. scrutiny by the Standing Committee on Regulations. 


Many of the provisions of the Regulations Act are aimed at ensuring 
ample publication of regulations, and consonant with this, an orderly 
system of filing and recording.**/ Insofar as that system is 
satisfactory, there would seem to be no reason for dispensing with it 
nor against extending it to the broader category of instruments 
subject to the proposed "notice and comment" procedure. Ready access 
to the law is an undeniable virtue, and when it is admitted that 
interpretative bulletins and policy statements are de facto "law", the 
argument for elevating them to the status of other forms of 


subordinate legislation and regularising their publication would seem 


to be clinching. 


Under the Administrative Procedure Act, proposed rules are generally 


required to be published in the Federal Register not less than one 


447 See sections 2-9. 
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month before their effective date, 748 


No provision is made, however, 
for further "notice and comment" opportunities if substantial changes 
are made to proposed rules as a result of reaction to the initial 
publication. Earlier, it was suggested that there might be a case for 
the inclusion of such requirement in any Ontario statute introducing 

a general "notice and comment" requirement. This aside, one troubling 
question is whether the original notice should relate to an effective 
date of the proposed "rule" not less than thirty days away; Or whether 
the notice should give not less than thirty days to comment with the 
effective date of the rule being, as now, the date of its "making"; 

Or perhaps alternatively, the date of publication in final form in the 


Ontario Gazette, or perhaps some period after that publication in 


final form. 


In my opinion, there is a case to be made for delaying effectiveness 
till the appearance of the rule in final form in the Gazette. Without 
such a provision, even those making submissions cannot be sure when 
and in what form a particular rule will come into effect. Have the 


comments either influenced the agency to amend the rule or delay its 


448 Section 553(d). The exceptions are: 


(1) a substantive rule which grants or recognizes an 
exemption or relieves a restriction; 


(2) interpretative rules and statements of policy, or 


(3) as otherwise provided by the agency for good cause 
found and published with the rule. 
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implementation? To know that may require those interested taking the 
initiative of finding out from the agency itself. Given the frequency 
with which the Gazette appears and the necessity for the rule to be 
published in final form anyway, no great harm would appear to result 
from a requirement that effectiveness be delayed until publication, 
and that the notice period in the initial advertisement of a proposed 
rule be related to the making of "comment" rather than the effective 
date of the rule. However, there would seem to be no necessity for 
postponing the effectiveness of new "rules" beyond the date of 


publication in final form. 


Of course, there are a number of reasons for such a requirement: to 
allow for further informal opportunities to make representations, to 
give those affected an opportunity to reorder their affairs to adjust 
to the new laws, to allow time for the commencement of proceedings 

for judicial review. It is questionable, however, whether any of 
these reasons justify such a provision, particularly given the further 
delay it involves. This is particularly true if the rule-maker is 
obliged to republish and call for further comment on any regulations 
that have been changed substantially as a result of the "notice and 
comment" procedure. In such cases and probably generally, "notice and 
comment" itself provides ample opportunity for the making of 
submissions, and the issue of whether the coming into force of the 
rule should be delayed becuase of the need to afford adjustment tine, 
is something that can probably be handled in the discretion of the 


rule-maker. Finally, notwithstanding the greater emphasis on the role 
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Of judicial review of rule-making in the United States, it is not 
required there, suggesting that the facilitation of judicial review 
should not carry as much weight in Canada as a basis for delaying 


effectiveness. 


As far as the place of the Standing Committee on Regulations is 
concerned, I would recommend that that continue and be ae ied swonere a Eth 
instances of rule-making coming within the ambit of the "notice and 
comment" procedure. Alternatively, consideration might be given to 
devising a more effective kind of legislative scrutiny. 77? Despite 
the fact that the major check on the abuse of delegated authority would 
undoubtedly come to be the "notice and comment" procedure, it would be 
inconceivable that the Legislative Assembly be totally excused from 
responsibility for the actions of its delegates, and if that 
responsibility is to be anything other than formal, some method of 
systematic scrutiny seems vital. Also, to be systematic, it must take 


account of all subordinate law-making and not just that which is in 


the form of "regulations" as defined presently. 


449 See notes 142-144, supra, and accompanying text for critical 
comment on the Committee as structured and operating at present. 


=—25 
D; Conclusions 


Whatever the ultimate re of current attempts to reduce the extent 
to which regulation permeates our lives, it is abundantly clear that 
in this complex society an incredible amount of government regulation, 
often in very important areas, is going to be carried on through the 
agency of subordinate legislation and on the basis of policies and 
interpretations of legislation developed by delegates of the 
legislature. It is not only obvious that the legislature cannot do 
everything, but it is also desirable that it not even attempt to do 
everything. Time for deliberate consideration and the application of 
expert knowledge count for a lot in government, and the elected 


representatives have neither unlimited time nor boundless expertise. 


However, it is also important that those governing be responsive to 
the hopes and expectations of the governed, and to the extent that the 
real locus of government moves away from the legislature, the greater 
are the chances that responsiveness will be diluted. Checks, therefore, 
need to be devised to ensure the responsibility of those who "enact" 
law outside of the parliamentary arena. Providing that subordinate 
legislation emanate from the Lieutenant Governor in Council is not 
sufficient. Not only does it not catch all subordinate "legislation", 
but because of the volume that it does catch, it is obviously 
impossible to expect the necessary degree of scrutiny from an 
inevitably busy Cabinet. After-the-event scrutiny by a parliamentary 


committee has also not proved to be adequate. The mandate is limited, 


ae ANS 


the necessary expertise is inevitably lacking, and once again, the 


volume is Overwhelming. 


Given this situation and a commitment on the part of our society that 
people generally should have an opportunity to say something about 
laws that affect them substantially, either personally or through an 
elected or legal representative, there appears to me to be a very 
strong argument for providing a greater opportunity for participation 
in the formulation of subordinate laws of all kinds. In 1946, the 
United States Congress accepted this need with the enactment of the 
Administrative Procedure Act and most of the states have subsequently 
followed this example. The experiment has, by all accounts, been a 
success and most of the calls have been for extension rather than 
contraction of the APA. Oe course, the value actually achieved by 
participation, beyond the civic sense of involvement that comes from 
taking part, is difficult to measure. However, in most instances, 
there is reason to believe that decisions will be better if the 
decision-maker has the benefit of more, rather than less, knowledge 
of both the facts and the positions of those primarily affected. 
Voluntary acceptance of rule-making procedures by some agencies in 


this country is at least some demonstration of this. 


Part of the case for freedom of information legislation rests ina 
sense that, in a democracy, it is of the essence that citizens know 
how they are governed. Without that knowledge, participation in the 


electoral process becomes almost meaningless. It is also abundantly 
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clear that the demands for freedom of information spring not only from 
a desire that one's vote be more informed, but also from an anxiety 

on the part of citizens to become more directly involved in the 
day-to-day processes of government. One aspect of this is engaging 

in vigorous criticism of and attempts to change existing rules and 
policies. However, that kind of involvement has its deficiencies in 
ise sense that involvement after decisions have already been taken 
may tend to be less influential. Indeed, even if influential, there 
are costs and inefficiencies involved. Effort has been generated to 
reverse the content of a rule or policy that need not even have begun 
to have effect had there been an opportunity for those concerned to 
participate in the initial formulation process. Against this 
background, there seems an obvious case for linking freedom of 
information with rule-making procedures. If freedom of information 
legislation is designed to improve opportunities Fore Citizen 
participation in government, it has a far greater chance of achieving 
this goal if linked to a statute requiring notice of and the opportunity 


to comment on the substance of impending rules and policies. 


It is therefore my recommendation that the government of Ontario 
introduce legislation amending the Regulations Act and providing for 
a "notice and comment" procedure for rule-making after the model of 
section 553 of the United States Administrative Procedure Act. In my 
view, most of the provisions of that Act are readily transplantable 
with minor modifications into an Ontario setting. However, the 


Ontario legislation should also move somewhat beyond the present scope 
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of the APA in line with some of the influential arguments for 
amendment in the United States. In particular, serious consideration 
should be given to extending the Act to interpretative rules, general 
statements of policy and the making of procedural rules by 


adjudicative bodies -- areas presently excluded in the APA. 
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APPENDIX 1 


Sections 551 and 553 of the 
Administrative Procedure Act 


5 U.S.C., Chapter 5 


§ 551. Definitions 
For the purpose of this subchapter—- 


(1) “agency”? means each authority of the 
Government of the United States, whether or 
not it is within or subject to review by another 
agency, but does not include— 


(A) the Congress; 
(B) the courts of the United States; 


(C) the governments of the territories or 
possessions of the United States; 


(D) the government of the District of 
Columbia; 
or except as to the requirements of section 552 
of this title— 


(E) agencies composed of representatives 
of the parties or of representatives of organl- 
zations of the parties to the disputes deter- 
mined by them; 


(F) courts martial and military commis- 
sions; 


(G) military authority exercised in the 
field in time of war or in occupied territory; 
or 


(H1) functions conferred by sections 1738, 
1739, 1743, and 1744 of title 12; chapter 2 of 
title 41; or sections 1622, 1884, 1891-1902, 
and former section 1641(b) (2), of title 50, 
appendix; 
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(4) “rule means the whok: or a part of an 
agency statement of general or particular ap- 
plicability and future effect designed to imple- 
ment, interpret, or prescribe law or policy or 
describing the organization, procedure, or prac- 
tice requirements of an agency and includes 
the approval or prescription for the future of 
rates, wages, corporate or financial structures 
or reorganization thereof, prices, facilities, ap- 
plianees, services or allowances therefor or of 
valuations, costs, or accounting, or practices 
bearing on any of the foregoing; 


(5) “rule making” means agency process for 
formulating, amending, or repealing a rule; 


§ 5538. Rule making 


(a) This section applies, accordingly to the 
provisions thereof, except to the extent that 
there is involved— 


(1) a military or foreign affairs function 
of the United States; or 


(2) a matter relating to agency manage- 
ment or personnel or to public property, 
loans, grants, benefits, or contracts. 


(b). General notice of proposed rule making 
shall be published in the Federal Register, un- 
less persons subject thereto are named and 

either personally served or otherwise have ac- 
tual notice thereof in accordance with law. 
The notice shall include— 


(1) a statement of the time, place, and na- 
ture of public rule making proceedings; 


(2) reference to the legal authority under 
which the rule is proposed; and 


(3) either the terms or substance of the 
proposed rule or a description of the subjects 
and issues involved. 


Except when notice or hearing is required by 
statute, this subsection does not apply— 


(A) to interpretative rules, general state- . 


ments of policy, or rules of agency organiza- 
tion, procedure, or practice; or 

(8) when the agency fer good cause finds 
(and incorporates the finding and a brief 
statement of reasons therefor in the rules 
isstied) that notice and public procedure 
thereon are jmpracticable, unnecessary, or 
contrary to the public interest. 


(c) After notice required by this section, the 
agency shall give interested persons an oppor- 
{unity to participate in the rule making through 
submission of written data, views, or arguments 
with or without opportunity for oral presenta- 
tion. After consideration of the relevant matter 
presented, the agency shall incorporate in the 
rules adopted a concise general statement of 
their basis and purpose. When rules are re- 
quired by statute to be made on the record after 
opportunity for an agency hearing, sections 556 
and 557 of this title apply instead of this subsec- 
tion. 


(ad) The required publication or service of a 
substantive rule shall be made not less than 30 
days before its effective date, except— 


(1) a substantive rule which grants or rec- 
ognizes an exemption or relieves a restriction; 


(2) interpretative rules and statements of 
POC Or 


(3) as otherwise provided by the agency 
for good cause found and published with the 
rwe. 


(0) Each areney shall give an interested per- 
son the rizat to petition for the issuance, 
amendinent, or repeal of a rule. 
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APPENDIX 2 


Sections 1, 3 and 6:0£ 
Model State Administrative Procedure Act 


SECTION 1. [Definitions.] As used in this Act: 


(1) “agency” means each state [board, commission, department, 
or officer], other than the legislature or the courts, authorized by law 
to make rules or to determine contested cases; 
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(7) “rule” means each agency statement of general applicability 
that implements, interprets, or prescribes law or policy, or describes 
the organization, procedure, or practice requirements of any agency. 
The term includes the amendment or repeal of a prior rule, but does 
not include (A) statements concerning only the internal management 
of an agency and not affecting private rights or procedures available 
to the public, or (P) declaratory rulings issued pursuant to Section 8, 
or (C) intra-agencey memoranda, 
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SECTION 8.‘ (Procedure for Adoption of Rules.) 


(a) Prior to the adoption, amendment, or repeal of any rule, the 
agency shall: 


(1) give at least 20 days’ notice of its intended action. The 
notice shall include a statement of either the terms or substance 
of the intended action or a description of the subjects and issues 
involved, and the time when, the place where, and the manner in 
which interested persons may present their views thereon, The 
notice shall be mailed to all persons who have made timely request 
of the agency for advance notice of its rule-making proceedings 
and shall be published in [here insert the medium of publication 
appropriate for the adopting state] ; 


(2) afford all interested persons reasonable opportunity to 
submit data, views, or arguments, orally or in writing. In case 
of substantive rules, opportunity for oral hearing must be granted 
if requested by 25 persons, by a governmental subdivision or 
agency, or by an association having not less than 25 members. 
The agency shall consider fully all written and oral submissions 
respecting the proposed rule. Upon adoption of a rule, the agen- 
cy, if requested to do so by an interested person either prior to 
adoption or within 30 days thereafter, shall issue a concise state- 
ment of the principal reasons for and against its adoption, incor- 
porating therein its reasons for overruling the considerations 
urged against its adoption. 


(b) If an agency finds that an imminent peril to the public 
health, safety, or welfare requires adoption of a rule upon fewer than 
20 days’ notice and states in writing its reasons for that finding, it 
may proceed without prior notice or hearing or upon any abbreviated 
notice and hearing that it finds practicable, to adopt an emergency 
rule. The rule may be effective for a period of not longer than 120 
days [renewable once for a period not exceeding days], but the 





adoption of an identical rule under subsections (a) (1) and (a) (2) 
of this Section is not precluded. 


(c) No rule hereafter adopted is valid unless adopted in sub- 
stantial compliance with this Section. A proceeding to contest any 
yule on the ground of non-compliance with the procedural require- 
ments of this Section must be commenced within 2 years from the ef- 
fective date of the rule. 


SECTION 6. [Pctition for Adoption of Rules.] An interested per- 
son may petition an agency requesting the promulgation, amendment, 
or repeal of a rule. Fach agency shall prescribe by rule the form for 


petitions ana the procedure for their submission, consideration, and 
disposition. Within 80 days after submission of a petition, the ayen- 
cy either shall deny the petition in writing (stating its reasons for the 
denials) or shall initiate rulemaking proceedings in accordance with 
Section 3, 
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COMMISSION RESEARCH PUBLICATIONS 


The following list of research publications prepared for the 
Commission may be obtained at the Ontario Government Bookstore in 
Toronto, or by mail through the Publications Centre, 880 Bay Street, 
5th Floor, Toronto, Ontario M7A 1N8. 


All publications cost $2.00 each. Orders placed through the 
Publications Centre should be accompanied by a cheque or money order 
made payable to the "Treasurer of Ontario". 


Further titles will be listed in the Ontario Government Publications 
Monthly Checklist and in future Commission newsletters. 


The Freedom of Information Issue: A Political Analysis 
Research Publication 1 
by Prof. Donald V. Smiley, York University 


Freedom of Information and Ministerial Responsibility 
Research Publication 2 
by Prof. Kenneth Kernaghan, Brock University 


Public Access to Government Documents: A Comparative Perspective 
Research Publication 3 
by Prof. Donald C. Rowat, Carleton University 


Information Access and the Workmen's Compensation Board 
Research Publication 4 
by Prof. Terence Ison, Queen's University 


Research and Statistical Uses of Ontario Government Personal Data 
Research Publication 5 
by Prof. David H. Flaherty, University of Western Ontario 


Access to Information: Ontario Government Administrative Operations 
Research Publication 6 
by Hugh R. Hanson et al. 


Freedom of Information in Local Government in Ontario 
Research Publication 7 . 
by Prof. Stanley M. Makuch and Mr. John Jackson 


Securities Regulation and Freedom of Information 
Research Publication 8 
by Prof. Mark Q. Connelly, Osgoode Hall Law School 


Rule-Making Hearings: A General Statute for Ontario? 
Research Publication 9 
by Prof. David J. Mullan, Queen's University 





ISBN 0-7743-3237-9 





i ’ i 
ae te 





; 1, neat : | 
q it i ries ian © Ue 
, ns aoe . 


i ra 
Af a) 1 
’ ® B 
1 
“2 
+ - 
. 7 
ss ' 7 
‘ - t 
rr 
; gilt 
i 
~ 
, . ie 
; 
ti 
x 
i 
ns 
t. 
J AR 
f- ‘ 
L 
. ‘ 
i 
i , i (aig i . 
| , ’ 





aan 
wy) 
i a aan 








bt 
Put veat es yin 


rater eane 


as yO 
pia orton 
= Weed 
yrarys ; 
WIRE ALS EE 
WEEN OT UNAS 
Ue St be ah 
ie 
fey tyee 
a8 Us whe 


We at uty yt 
nut v 


eter 
nl ONE Ut, 
bites 


Day 
ROR ORNs 


3 1761 11468575 3 


0 IA 


ditanineratieg ‘ : ihe e . pists 
Aenea EVE STS : 
but thet ahh 


pa 
it 
oe 
te 


ee 


es 


PEs eich Fe Tak, 

ema an gy 
iat 

( a 


ri 


nee 


A 
x 





